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JOSIAH MORRIS VS. JAMES N. GILMER. 1 


1 May Term, A. D. 1888. 


At a circuit court of the United States for the middle district of 
Alabama, in the fifth judicial circuit, begun and holden at Mont- 
gomery, Alabama, on the first Monday in May, it being the seventh 
day of said month, in the year of our Lord one thousand eight hun- 
dred and eighty-eight—present and presiding, the Hon. John Bruce, 
judge of the district courts of the United States for the northern and 
middle districts of Alabama, sitting as circuit judge, Monday, July 
2nd, 1888, a day of said term—the following proceedings were had: 


2 Original Bill. 
No. 89. 


To the judges of the circuit court of the United States for the mid- 
dle district of Alabama: 


James N. Gilmer, of Memphis, Tenn., and a citizen of the State 
of Tennessee, brings this his bill against Josiah Morris and F. M. 
Billing, of Montgomery, Alabama, and citizens of the State of Ala- 
bama. 7 

§1. And thereupon your orator complains and says that about 
the year A. D. 1870 orator, being a subscriber to the capital stock of 
the Elyton Land Company, a corporation under the laws of Alabama, 
for one hundred and twenty shares, of the par or nominal value of 
one hundred dollars per share, but issued at fifty cents on the dol- 
lar, made an agreement with the said Josiah Morris that he should 
advance the money, six thousand dollars, necessary to pay for said 
stock, as required by said company, and wait upon orator for re- 
payment, and hold said stock as a pledge for such repayment. 

§ 2. That, accordingly, the said Morris did pay for said stock, as 
required by said company, the sum of six thousand dollars, but 
when the said sum was paid orator does not know and has never 
been informed, and said stock, in pursuance of said agreement, was 
placed by orator with said Morris as a pledge for the repayment of 
said advance, and was, to make said pledge effectual, transferred, by 
endorsement on the certificate of stock issued in orator’s name, to 
him, the said Morris. 

§3. That shortly afterwards an opportunity was presented of sell- 
ing one-half of said stock—viz , sixty shares—for six thousand dol- 
lars, the original cost of the one hundred and twenty shares, and, by 
orator’s consent and direction, the sale was made and the whole of 
the proceeds thereof was paid to said Morris and placed by him to 
the credit of orator’s indebtedness to him for the said original cost 
of said stock. 

The other sixty shares, for which a certificate was issued to orator 
on the sale of the one-half just mentioned, was transferred by en- 
dorsement on the certificate to and placed with said Morris, in pur- 
suance of said original agreement, as a pledge to secure the payment 
of the balance due orator to him on account of the original payment 
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for said stock: and thus matters remained until the month of March, 
A. D. 1875, up to which time said Morris made no demand for the 
payment of any balance due him or gave any notice for said pledge 
to be redeemed, or had said stock transferred on the books of said 
company to himself, but, on the contrary, permitted it to remain on 
the stock book of said company in orator’s name, and orator up to 
that time appeared and participated in the meetings of said com- 
pany as the owner of said stock. 

§4. That the purpose and object of said company was to buy lands 
upon speculation at the crossing of two or more lines of railroads, 
and to lay off the lands into lots for a city, and to await the building 
of a city at that point, and that the city of Birmingham, Alabama, 
was built at the site purchased by said company, and that the prob- 
able founding and development of that city was the cause of the 
formation of said company and the purchase by it upon speculation 
of the site upon which said city is situated. 

§5. That the progress of said city of Birmingham was not great 
until about the year 1880, and no dividends were paid upon said 
stock until about the year 1883, since which time, and including 

that year, it has been paying as much as one hundred per cent. 

per annum dividends upon the par value of the stock, and 

promises to do so indefinitely in the future; but said stock, 
after the sale of the said one-half, which occurred in the year 1871, 
up to the month of March, 1875, was, at all times, worth largely 
more than the said balance for which it was up to that time pledged 
to said Morris, and since 1875 has not been worth less than par, and 
after, about the year 1881, when the success of the citv of Birming- 
ham became assured and the prospects of large dividends on the 
stock of said company began to be regarded as a reality, the said 
stock became very valuable, and in the year 1884 orator’s said stock, 
with the dividends received by said Morris thereon, was worth not 
less than forty thousand dollars, and at this time is worth not less 
than one hundred and fifty thousand dollars. 

§6. That in the early part of 1875 orator, as he had been for many 
years before, was a resident of the city of Montgomery, Ala., and 
formed a copartnership with one Presley W. Donaldson, who was 
orator’s brother-in-law and who resided also in said city of Mont- 
gomery, to do and carry on a warehouse and cotton commission 
business in said city. 

That orator had for many years prior to that time carried on busi- 
ness in said city, and in connection therewith had, from 1870 and 
— thereto, up to 1875, kept a bank account with the bank of said 

orris, carried on under a copartnership between said Josiah Mor- 
ris and the said F. M. Billing under name of Josiah Morris and Co., 
the said Morris being the active and leading member of the said 
firm ; and orator, desiring, on the formation of his said partnership 
with said Donaldson, to continue his bank account with said Morris 
and Co., and to obtain from them from time to time some accom- 
modations by way of loans and discounts, arranged and agreed, in 
the early part of the year 1875, with the said Morris that the said 
stock should be held by him, not only to secure said balance as was 
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due him on the original purchase thereof, but also for all the in- 
debtedness which the said firm of Gilmer and Donaldson might 
incur to him or his banking firm of Josiah Morris and Co.; and 
that afterwards and in pursuance of said agreement and up to the 
death of said Donaldson, in 1876, the bank account of said Gilmer 
and Donaldson was opened and continued with said Josiah Morris 
& Co.,and loans and discounts were made by said J. Morris and Co. 
to them, from time to time, so that, on the dissolution by the deat 
of Donaldson, the firm owed said J. Morris and Co. the sum of 
$2,323.03. 

That this balance, however, was secured to said J. Morris and Co. 
not only by said stock of orator, in the hands of said Morris as afore- 
said, but by other securities and stocks placed in the hands of said 
Morris for that purpose by the said Donaldson, and that by a sale 
of a part of these securities by said Morris on the 11th of March, A. 
D. 1880, or about that time, the net sum of $975 was realized by said 
Morris and placed tothe credit of the account of said firm of Gilmer 
and Donaldson, which credit, with a smal! deposit by orator, reduced 
the balance to $1,412.53, or about that amount, and said balance 
thus reduced is still due said J. Morris and Co. 

$7. That in March, A. D. 1875, orator’s said stock in the hands of 
said Morris while it was standing in orator’s name on the stock book 
of said Elyton Land Company was levied on as his property by the 
sheriff of Jefferson county, Alabama, to satisfy an execution in his 
hands in favor of one Farley on a judgment against orator and 
others, and amounting to about $233.60; that upon such levy being 
made, orator entered into a new agreement with said Morris that 

he should pay said debt or discharge said levy and have 
f the said stock transferred to him on the books of said com- 

yvany and hold the same as a pledge to him for the payment 
of the balance due him on the original purchase and the sum nec- 
essary to be advanced to discharge said levy and all indebtedness 
which orator and his firms might incur in the future to him or to his 
banking firm of J. Morris and Co.; that said Morris in pursuance 
of this agreement, which was accepted and acceded to by him, paid 
said judgment or discharged said levy, and on the 12th day of July, 
A. D. 1875, charged up the amount so paid to effect the discharge of 
said levy, $233.60, to the account of orator’s said firm of Gilmer and 
Donaldson with said J. Morris and Co., and also had, prior thereto, 
the stock transferred on the stock book of said company to his name, 
and has since that time so held said stock. 

Thai, during the course of the dealings of orator’s said firm of 
Gilmer and Donaldson with said Morris, the latter also had charged 
up to the account of said firm with his said bank the balance of less 
than $30.00 due to said bank on balancing the account of orator’s 
firm of Gilmer, Browder and Company, which had been doing busi- 
ness with him for many years prior to 1875, and which was dissolved 
on the formation of said firm of Gilmer and Donaldson. 

§ 8. That on the dissolution of said firm of Gilmer and. Donaldson, 
by the death of said Donaldson, orator continued to do business on 
his own account, but in the name of J. N. Gilmer and Co., and on 
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the same terms and conditions continued to doa regular though 
small banking business with said Morris’ bank until about the 30th 
May, 1879, when orator formed another copartnership with one 


Clanton, under name of Gilmer and Clanton, and ceased to do busi- 


ness under said name of J. N. Gilmer and Company. 

That during the course of said dealings under the name of J. N. 
Gilmer and Co. and on the faith and credit of said stock so held by 
said Morris, the said firm of J. Morris and Co. extended small credits 
and loans of money to orator from time to time, and that at the 
close of said dealings orator owed said bank the sum of $222.43, for 
the payment of which said stock was bound; that this balance was 
afterwards paid off in full by orator as follows, viz., by deposit on 
the 8th day of June, 1881, of $230.00, and by note for $52.33 given 
on the 3lst of May, 1883, which was paid on the third day of Octo- 
ber, 1883. 

§ 9. That orator on ceasing to do business with said Morris as 


- » aforesaid, under the name of J. N. Gilmer and Co., opened a new 


business and banking account with said Morris’ bank, under the 
name of the said new firm of Gilmer and Clanton, and afterwards, 
upon said Clanton selling out his interest to one F. H. Merritt, con- 
tinued said business and banking account in the name of Gilmer 
and Merritt, a new firm composed of orator and said F. H. Merritt, 
until some time during the year 1882. 

That during the course of said dealings under the name of Gil- 
mer and Clanton and Gilmer and Merritt the said Morris, through 
his said bank, as he had done for many years for all of orator’s pre- 
vious firms, extended credits and made loans of money tosaid firms 
from time to time, upon the faith and credit of said stock belonging 
to orator in his hands as a pledge as aforesaid, but orator’s two firms 
last mentioned left no balance against them on closing their accounts 
with said Morris’ bank. 

§ 10. That orator’s father, F. M. Gilmer, had been for many 

5 « years prior to the close of the late war a man of large prop- 
erty and with extensive business connections, and after the 

late war for many years he occupied positions of influence of bene- 
fit to banks and bankers having his confidence; that for a period of 
perhaps forty years prior to 1880, or at any rate from the date of 
said Morris’ first settlement in the city of Montgomery, Ala., as a 
banker, orator’s said father and said Morris had been intimate and 
confidential business friends, and through that intimacy and friend- 
ship the said Morris acquired and held the entire confidence in a 
business way of orator and his said partner and brother-in-law, P. 
W. Donaldson, in so much that every trust and confidence was re- 
posed in him without the security of a receipt for property of great 
value entrusted to him; that it was through and on account of this 
confidence and esteem largely generated by the confidence of ora- 
tor’s father in said Morris that orator entrusted said stock to said 
Morris in the manner in which it was done originally and awaited 
without question the event originally contemplated upon which 
said stock would become valuable without doubting for a moment 
that he would be honorable in his dealing and true to his trust; and 
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orator avers that from the early part of 1875, during the entire ex- 
istence and dealings of the firm of Gilmer and Donaldson with said 
Morris’ bank aud during the continuance of the dealings of said J. 
N. Gilmer and Company with the same bank, and during the deal- 
ings of orator’s said firms of Gilmer and Clanton and Gilmer and 
Merritt, and thence up to the year 1884, orator and said Morris 
lived in the same city, were officers and members in the same church, 
saw each other constantly and had almost daily business transactions, 
and at no time did said Morris directly or indirectly notify orator 
of the amount of the balance due him on account of the original 

urchase of said stock, or require him to pay the said balance due 
* said firm of Gilmer and Donaldson, or give notice of any kind 
or intimate in any way that the said stock must be redeemed, or 
that he had sold or would sell the same, or that he was holding the 
said stock otherwise than as a pledge on orator’s account and as the 
saine was received by him. 

And orator avers that the said Morris nut only never denied that 
he held, but that continuously, from the month of March, A. D. 
1875, to the year A. D. 1884, he did hold and acknowledged that he 
held said stock as a pledge on orator’s account to secure the payment 
of the said balances due him and his said bank. 

§ 11. That in the early part of the year 1884 orator learned for 
the first time the said stock had commenced paying dividends that 
or the previous year, and, supposing that perhaps enough had been 
so realized to pay all said balance due by orator, he called upon said 
Morris to enquire about said stock, when orator was amazed at said 
Morris’ statement then made to him, that he had never held any 
such stock on orator’s account at all, and that the particular stock 
enquired about had been sold by him, said Morris, in the year 1881 
to one Baldwin, of New York. 

§ 12. That in the year 1881 the said Morris had reason to believe 
and did believe that the stock of said company would be very valu- 
able, and that in pursuance of that idea he increased largely that 

year his own holding of such stock, and that ever since that 
6 date the value of said stock has continuously and rapidly 

increased, so much so that in the year 1884, when said inter- 
view took place between orator and said Morris, orator’s said stock 
and the dividends paid thereon was worth forty thousand dollars or 
other large sum, and orator avers that it was this unexampled de- 
velopment of the value of said stock that induced the said Morris 
to deny his said trust and to desire to appropriate it to his own use 
when he made no pretence of appropriating less valuable stock 
pledged by orator’s partner, Donaldson, in part for the same debt, 
but, on the contrary, faithfully accounted therefor. 

§ 13. That the statement of the said Morris that said stock had 
been sold by him in the year 1881 to one Baldwin or to any 
other person was and is untrue, and is a mere pretense which 
he has availed himself of out of the following transactions, upon 
the idea that it would lessen the odium of being false to his said 
trust, viz., one James R. Powell, being the owner of about 426 
shares of said stock, owed said Morris about forty thousand dollars, 
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advanced thereon by said Morris, as the said original advance had 
been made by him for orator, and the said Morris, desiring to col- 
lect his said debt and at the same time to increase his holding of 
said stock, contracted to buy said stock from said Powell at par, but, 
before concluding the purchase and in view of making it, he arranged 
to dispose of three hundred shares of it to certain parties in New 
York, and after so arranging he concluded the said trade with 
Powell. whereby he purchased said 426 shares, but for some reason 
Powell’s shares or part of them were not delivered at once to said 
Morris, so that he, to carry out said contract with the New York 
parties for the sale of three hundred shares, sent and surrendered, 
to the secretary or proper officer of the said Elyton Land Company 
at Birmingham, a large number of shares of said stock which had 
been issued in his own name and directed said officer to make out 
certificate for the proper number of shares for the New York parties 
and to make out a certificate to him, said Morris, for the balance of 
‘ said shares remaining, after deducting those of the New York parties, 
and that the certificate so returned to said Morris for said balance 
was for one hundred or more shares. The said Morris, among the 
certificates so sent and surrendered, happened to include orator’s ; 
there being on it nothing to indicate its being trust property and 
being traceable only by its number, orator supposes that said Mor- 
ris either so sent it by accident or upon the idea that he was not 
bound to keep the identical stock all the time, but only an equal 
amount of it to answer said trust; and orator avers that said Mor- 
ris did not contract with any one to sell orator’s said stock or to sell 
any amount of stock corresponding with the shares orator was en- 
titled to, and that he gave no particular direction to the secretary or 
proper officer of said company in issuing said certificates to said 
parties of New York, who had purchased from him as aforesaid, to 
include orator’s stock in that issued to them, and that no effort was 
made so to do, and that no one knows or can know whether orator’s 
shares were so included in the said certificates to said New York 
parties, or in that made out in the name of said Morris and returned 
to and since held by him, but orator avers that said Morris then had 
no idea that said transaction was a sale of orator’s said shares, since, 

us orator avers, he gave no notice that any sale had been 
7 made and entered no credit to any account for the pro- 

ceeds of a sale of orator’s stock, and because a sale of such 
stock, without authority and without notice to redeem and without 
notice of the sale made and without entering a credit for the pro- 
ceeds, would have been contrary to all business and honorable deal- 
ing. 

But in the year 1884 the great value of said stock had been well 
assured, and the said Morris availed himself of the said pretext of 
having sold said stock in 1881 to avoid accounting for it as a sub- 
sisting trust. 

§ 14. That the said Morris now also pretends, notwithstanding 
orator was an original subscriber to the capital stock of said com- 
pany, and notwithstanding the stock was issued in orator’s name, 
and notwithstanding it was originally transferred to him under an 
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agreement to pay its original costs of $6,000.00, and to hold the stock 
as security for repayment, and notwithstanding the subsequent un- 
derstanding and agreement, after the original purchase-money had 
been paid to him by a sale of half the stock, that the stock should 
be held as security for other monies advanced and to be advanced 
to orator’s firms and to himself, that said stock, as between himself 
and orator, from whom he received it, never did belong to orator 
and does not now belong to him, but to orator’s said father, F. M. 
Gilmer, and that the said F. M. Gilmer then (when said stock was 
first subscribed for in orator’s name) owed him large debts and still 
owes him large sums advanced to him on the faith and credit of 
said stock, and that, the said F. M. Gilmer having gone into bank- 
ruptcy in 1878 and being duly discharged and no action having 
been brought against him (Morris) for two years by the assignee in 
bankruptcy, he (said Morris) is entitled in law to hold said stock as 
his own property. 

Orator, however, avers that all this is an afterthought on the part 
of said Morris and is untrue in point of fact, for the truth is, as 
orator avers, that when said F. M. Gilmer went into bankruptcy he 
did not owe said Morris or his bank any debt which was not con- 
tracted long after the said stock had been issued in orator’s name, 
and that every debt was contracted upon the faith and credit of 
specific securities other than said stock, and that said stock never 
was expressly nor impliedly pledged by said F. M. Gilmer for any 
of said debts of his own, and that he had no right or authority to 
make such pledge, and orator avers that said F. M. Gilmer did not 
owe said Morris but about $3,700.00, and that said Morris recog- 
nized that said F. M. Gilmer never could pay bim and persuaded 
him to go into ey under an assurance that his debt should 
not be proved against him. 

§ 15. That thesaid Morris has received dividends on orator’s said 
stock since he has held the same, amounting tu twenty-five thousand 
dollars or other large sum. 

§ 16. That on a just accounting between orator and said defend- 
ants orator will not owe them or either of them, but, on the con- 
trary, the said Josiah — will be largely indebted to orator, but orator 
subinits to pay and humbly offers to pay whatever balance may be 
found against him on such accounting to be had under the direction 
of this honorable court. 

And your orator prays that the said defendant, Josiah Morris, 
may be compelled by a decree of this court to account for and pay 
over to orator all such dividends as may have been paid on orator’s 
said stock since the same has been in his hands as aforesaid, after 
deducting any and all indebtedness on the part of orator to said 

Morris as his said firm of Josiah Morris and Co., for which 
8 said stock and dividends are liable in the hands of said Mor- 

ris, and that sixty shares of said stock (as received by said 
Morris) be decreed by this court to be transferred by said Morris to 
orator. 

And that your orator may have such other or further relief in the 
premises as the nature of the circumstances of this case may require 
and to this honorable court shall seem meet. 
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And may it please your honors to grant unto your orator a writ 
of subpeena of the United States of America, issuing out of and under 
the seal of this honorable court, directed to the said Josiah Morris 
and F. M. Billing, defendants, commanding them, on a day certain, 
therein to be named, and under a certain penalty, to be and appear 
in this honorable court, then and there to answer all and singular 
the premises and to stand to and perform and abide such further 
order, direction, and decree as may be made against them. 


And your orator, as in duty bound, will ever pray, &c. 
GUNTER anp BLAKEY & 


R. C. BRICKELL, 
Sol’s for Complainant. 


Note.—The defendants are required to answer the statements in 


. the foregoing bill contained, but the complainant hereby expressly 


waives such answer, being under oath. 


GUNTER anp BLAKEY & 
R. C. BRICKELL, 
Sol’s for Complainant. 


Filed the 20th day of September, A. D. 1886. 
J. W. DIMMICK, Clerk. 


Security for Costs. 


In the Circuit Court of the United States for the Middle District of 
Alabama. 


JAMES N. GILMER vs. Jos1IAH Morris et al. 


The complainant in this case being a non-resident, we hereby ac- 
knowledge ourselves security for costs in said case. 


September 20th, 1886. 
W. A. GUNTER, 


D. T. BLAKEY, 
Per W. A. G. 


Filed September 20th, 1886. 
J. W. DIMMICK, Clerk. 


Summons. 


UnirTep States oF AMERICA, Middle District of Alabama: 


James N. GitmErR, Complainant, 
and btn Equity. 
Jos1AH Morris, F. M. Briurna, Defendants. 


The President of the United States of America to Josiah Morris 
and F. M. Billing, who are citizens of the State of Alabama, Greet- 
ing: 

You are hereby commanded and strictly enjoined that, 

9 laying all other matters aside, and notwithstanding any other 

excuse, you and each of you personally be and appear before 
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the judge of the circuit court of the United States for the middle 
district of Alabama, at the clerk’s office of the said court, in the city 
of Montgomery, Alabama, at rules to be had on the first Monday in No- 
vember next, toanswer a bill of complaint exhibited against vou in said 
court by James N. Gilmer, who is a citizen of the State of Tennessee, 
and to do further and to receive what the said court shall have con- 
sidered in that behalf, and this you are not to omit, under the pen- 
altvy on you and each of you of two hundred and fifty dollars, and 
have you then and there this writ. 

To the marshal of the United States for the middle district of 
Alabama to execute. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, on the 20th day of September, in the 
year of our Lord* one thousand eight hundred and eighty-six, 
and of the Independence of the United States the one hundred and 
eleventh. 

[L. s.] J. W. DIMMICK, 
Clerk U. 8. C. & D. C’ts for the Mid. Dist. of Ala. 


GUNTER anp BLAKEY, 
R. C. BRICKELL, 
Complainant's Sol’s. 


Note.—The defendants are required and hereby notified to enter 
appearance in the above-entitled cause, in the clerk’s office of said 
court, on or before the rule day next ensuing, to wit, the first day 
of November, 1886, or the bill may be taken pro confesso against 


them. 
J. W. DIMMICK, Clerk. 


GUNTER anp BLAKEY, 
R. C. BRICKELL, 
Complainant’s Sol’s. 


Received in office this 20th day of September, 1886. 
W. W. ALLEN, 
U. S. Marshal. 


The within summons served on the defendants, Josiah Morris and 
F. M. Billing, September 20 & 21, 1886, at Montgomery, Ala., by de- 
livering to and leaving with them a copy thereof, and at the same 
time showing them the original, with the seal of the court at- 
tached. 


Dated September 21st, 1886. 
W. W. ALLEN, U. S. Marshal, 
By R. H. SOMMERVILLE, Dep’ty. 


Returned & filed Sept. 24, 1886. 
J. W. DIMMICK, Clerk. 
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Application to Take Testimony of F. M. Gilmer de bene esse and Affidavit 
of D. T. Blakey. 


In the Circuit Court of the United States, at Montgomery. In 
Equity. 


J. N. GInMER vs. JosAH Morris et al. 


Application is now made in the above-stated case to take the testi- 
mony of F. M. Gilmer, witness for the complainant, de bene esse, upon 
the ground that the said witness is a single witness to a material 
fact, which complainant will have to prove on the trial of said cause, 
and in support thereof will offer the affidavit of David T. Blakey, 


hereto attached. 
GUNTER anp BLAKEY, 
Solicitors for Complainant. 


STATE OF ALABAMA, Montgomery County : 


Personally appeared before me, J. W. Dimmick, clerk & U. S. 
com’r of the U. S. circuit court for the middle district of Ala- 

10 bama, David T. Blakey, one of the attorneys for the com- 
plainant, who is known to me, and who, being duly sworn, 
deposes and says that F. M. Gilmer is a single witness to a material 
fact or facts in the cause now pending in the circuit court of the 
United States for the middle district of Alabama, in equity, wherein 
J. N. Gilmer is complainant and Josiah Morris and F. M. Billing 
are defendants, which fact will be necessary for complainant to 


prove on the trial of said cause. 
DAVID T. BLAKEY. 


Sworn to and subscribed before me this 14th day of October, 1886. 
J. W. DIMMICK, 


Clerk and Commissioner. 


Filed in office the 22 day of October, A. D. 1886. ; 
J. W. DIMMICK, Clerk. 


Order Appointing Commissioner to Take Testimony of F. M. Gilmer, 
de bene esse. ; 


In the Circuit Court of the United States for the Middle District of 
Alabama. In Equity. 


J. N. GruMER vs. Jos1AH Morris et al. 


Application having been made by the complainant in the above- 
stated case, supported by affidavit, as provided in rule 70 of the 
rules of practice for the courts of equity of the United States, to take 
the testimony of F. M. Gilmer, a witness for the complainant de bene 
esse, on the ground that he is a single witness to a material fact in 


oy y 
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said cause, it is now ordered by the court that J. M. Lackey, of Mont- 
gomery, Ala., be appointed commissioner to take the deposition of 
said witness, and the clerk of this court issue a commission to said 
J. M. Lackey authorizing him to call before him the said witness, F. 
M. Gilmer, for oral examination by the solicitors of the complainant 
and respondents, who shall have one day’s notice of the time and 
place of taking such deposition. 
October 19th, 1886. 
JOHN BRUCE, Judge. 


Filed the 22nd day of October, A. D. 1886. 
J. W. DIMMICK, Clerk. 


Plea of Defendant. 


In the Circuit Court of the United States for the Middle District of 
Alabama. In Equity. 


JAMES N. GILMER vs. JosIAH Morris et al. 


The joint and several plea of Josiah Morris and F. M. Billing, the 
defendants, to the bill of complaint of J. N. Gilmer, plaintiff. 


These defendants, by protestation, not confessing or acknowledg- 
ing the matters and things in and by said bill set forth and alleged 
to be true in such manner and form as the same are thereby and 
therein set forth and alleged, for plea to the whole of said bill, or to 
so much and such part of the said bill as prays that the defendant, 
Josiah Morris, may be compelled to account for and pay over tc the 
plaintiff any dividends or any sum of money, or as prays that the 
said Morris may be required to transfer any stock to the said plain- 
tiff, or for any other relief from these defendants, plead and say 
that heretofore, to wit, on the 7th day of July, 1884, the said J. N. 
Gilmer, the plaintiff herein, exhibited his bill of complaint in the 
chancery court for the sixth district of the southern division of the 

State of Alabama to the Hon. John A. Foster, chancellor of 
11 the said southern chancery division of the State of Alabama, 

sitting at Montgomery, against these defendants, wherein and 
by said bill the said James N. Gilmer alleged that the identical sixty 
shares of stock described and set out in the bill filed in this case was 
his property and was pledged with the defendant, Josiah Morris, as 
in his said bill is now alleged and averred, and that the said Josiah 
Morris had wrongfully collected large dividends accruing and paid 
on account of said sixty shares of stock, as is now alleged in said bill 
of complaint filed in this honorable court, and praying that the de- 
fendant, Josiah Morris, might be required to account to him, the 
said J. N. Gilmer, for the dividends received on or from said sixty 
shares of stock, and that the said stock be transferred by the said. 
Josiah Morris, to him, the said J. N. Gilmer, as is now prayed in 
said bill of complaint, all of which will more fully appear by refer- 
ence to the said bill of complaint filed as aforesaid ; that afterwards, 
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to wit, on the 16th day of August, 1884, the defendant, Josiah Mor- 
ris, answered the said bill so tiled in said court, stating that the said 
sixty shares of stock and the dividends thereon were his property 
and denying the righi of the said J. N. Gilmer to the same or to any 
part thereof. 

And on the same day, to wit, on the 16th day of August, 1884, 
the defendant, F. M. Billing, filed an answer to the said bill disclaim- 
ing any knowledge or interest in the matters in said bill alleged ; 
that afterwards, to wit, on the 7th day of October, 1884, the said J. 
N. Gilmer filed in the said chancery court an amendment to his said 
bill of complaint against the defendant, Josiah Morris, wherein and 
by said amendment he prayed, among other things, that this defend- 
ant, Josiah Morris, should, by a decree and order of said court, be 
compelled to transfer said sixty shares of the capital stock of the 
Elyton Land Company and to account for all dividends paid by 
said company on said shares of stock to the said Morris, after de- 
ducting such debts as might be due by the said J. N.Gilmer to him, 
the said Morris. 

That afterwards, to wit, on the 13th day of March, 1885, the de- 
fendant, Josiah Morris, filed his answer to said amended bill, deny- 
ing the right of the said Gilmer to the said stock or to the said divi- 
dends or to any part thereof; that afterwards, to wit, on the 22nd 
day of April, 1885, by the leave of court first had and obtained, this 
defendant, Josiah Morris, filed his amended answer to the amended 
bill of complaint, further denying the right of the said J. N. Gilmer 
to the said stock or to the dividends or to any part thereof; that 
afterwards, to wit, at the April term, 1885, of the said chancery court, 
the said cause was submitted on the pleadings and testimony on the 
merits thereof, and was argued by counsel for the respective parties, 
and it was thereupon ordered, adjudged, and decreed by the chan- 
cellor of said court that complainant was not entitled to relief thereon, 
and the said bill was dismissed out of said chancery court; that the 
said Gilmer appealed from the said decree to the supreme court of 
Alabama at the December term, 1885, and the said cause was at said 
term submitted and argued by counsel for the said J. N. Gilmer and 
the said Josiah Morris on its merits, and was considered by said 
court, and said court in all things confirmed said decree. 

And these defendants attach hereto a copy of the record in the 
said cause in the said chancery court in the State of Alabama, com- 

prising the said original bill of complaint and the said an- 
12 swer of these rwhese. sare and the said amendments to said 

bill and said answer and said amended answer of the said 
Josiah Morris thereto and the opinion and decree of the said chan- 
cellor therein and the opinion and the said decree of the said su- 
preme court of Alabama, marked Exhibit “A,” hereinbefore referred 
to as part of this their said plea. 

And these defendants further say that the said bill of complaint 


‘so exhibited by the said J. N. Gilmer in the said chancery court in 


the State of Alabama was so exhibited and filed by the same J. N. 
Gilmer who now exhibits the bill of complaint in this cause; and 
these defendants further say that the said sixty shares of stock and 


- 


a | 


2 


— = —_ = 


JOSIAH MORRIS VS. JAMES N. GILMER. 13 


the dividends described and set out in the bill of complaint filed in 
this cause are the saine identical shares described and set out in said 
bill of complaint exhibited in the chancery court in the State of 
Alabama as aforesaid ; and these defendants further say that the said 
bill so filed and dismissed prayed relief in the same manner and 
for the same matters and to the same effect as the said plaintiff now 
prays by his said present bill; all of which matters and things these 
defendants aver and plead in bar of the said plaintiff’s present bill 
and pray the judgment of this honorable court whether they should 
be compelled to make any other or further answer to said bill, and 

ray to be hence dismissed with their costs and charges in this be- 
half most wrongfully sustained. 

TROY, TOMPKINS & LONDON, 
Defendants’ Solicitors. 


Circuit Court of the United States, Middle District of Alabama. 


Personally appeared before me, J. W. Dimmick, clerk of the cir- 
cuit court for the middle district of the State of Alabama, Josiah 
Morris and F. M. Billing, the defendants named in the foregoing 
plea, —, being duly sworn, depose and say that the said plea is true 
in point of fact and the same is not interposed for delay. 

JOSIAH MORRIS. 
F. M. BILLING. 


Sworn to and subscribed before me this first day of November, 


1886. 
J. W. DIMMICK, 
U. S. Circuit Court Commissioner. 


I, Alexander T. London, a member of the law firm of Troy, Tomp- 
kins and London, solicitors for the defendants in the above-entitled 
cause, and of counsel for said defendants, certify that in my opinion 
the foregoing plea is well founded in point of law. 

ALEXANDER T. LONDON, 
Of Counsel. 


Exuisir A. 


To the Honorable John A. Foster, chancellor of the southern chan- 
cery division of the State of Alabama, sitting at Montgomery : 


Humbly complaining, showeth to your honor, your orator, James 
N. Gilmer, a citizen of said State and resident at Montgomery— 

1. That on the 30th day of March, A. D. 1875, and from the 30th 
day of December, A. D. 1871, orator owned and was possessed of 
sixty shares of the capital stock of the Elyton Land Company, a cor- 
poration under the laws of Alabama, and for which he held a cer- 
tificate of stock issued by said company to him, dated December 
30th, 1871. 

2. That previous to and on the 30th of March, A. D. 1875, 
13 the firm of Gilmer and Donaldson, which firm was com 
of your orator and P. W. Donaldson, was indebted to Josiah 


ie 
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Morris & Co., a banking firm of the city of Montgomery, in 
about the sum of $3,000.00, and on said 30th day of March, A. D. 
1875, orator transferred and assigned to Josiah Morris, who was the 
leading member of said firm of Josiah Morris & Co., the said sixty 
shares of the capital stock of the said Elyton Land Company 
standing in the name and belonging to orator as above stated ; said 
transfer was substantially in words and figures as follows: 


“For value received, I hereby sell, transfer, and assign to Josiah 
Morris the shares within mentioned and authorize Josiah Morris to 
inake the necessary transfer on the books of the company. 


“ March 30th, 1885. 
“J. N. GILMER. 


“In the presence of— 
“F. M. GILMER, Jr.” 


— the said transfer was written upon the said certificate of 
shares. 

8. That orator’s firm was of small means and its business was that 
of warehousemen and commission merchants in the city of Mont- 
gomery, and that its banking business was done with said firm of 
Josiah Morris and Company, which was also doing business as bank- 
ers in said city; that orator’s said firm was unable to pay said in- 
debtedness to said firm of Josiah Morris and Company in cash, and 
without paying or securing the same to the satisfaction of the said firm 
would have been wholly unable to do business further; that befure 
and on said 30th day of March, A. D. 1875, it was agreed and un- 
derstood between orator and said Josiah Morris, in behalf of and for 
said firm of Josiah Morris and Company, that orator should trans- 
fer and assign said stock in said Elyton Land Company to him in 
trust and as collateral security for the payment of the said debt of 
orator’s said firm to the said Josiah Morris and Company, and orator 
avers that said transfer to Josiah Morris, although absolute in form, 
was made in pursuance of and to carry out said agreement, and was 
intended to be and was made and received as collateral security for 
said indebtedness of orator’s said firm to said Josiah Morris & Co., 
and that neither said Josiah Morris nor Josiah Morris and Co. ever 
paid to orator, or to any other person at his request, anything for 
said transfer or for said shares. 

4. That on the same day on which orator made said transfer to 
said Morris he (Morris) surrendered said certificate of stock to said 
company and received from said company in lieu thereof another 
certificate for sixty shares of said stock, dated March 30th, 1875, and 
issued to him and in his own name, and that the said Josiah Morris, 
since the said transfer to him, has not sold nor disposed of said stock, 
or, if he has done so, without notice to or the knowledge of orator, 
and that since said transfer to him the said Josiah Morris has re- 
ceived dividends upon said shares of said stock to an amount more 
than sufficient to pay the whole of said debt and the interest thereon 
for the security of which the said stock was transferred to said Mor- 
ris, but if orator is mistaken in this averment orator now offers to 
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pay whatever amount may be due on said debt at such time and in 
such manner as your honor may order and decree. 

5. That recently and within the last three months orator called 
upon the said Josiah Morris for a settlement and for an account for 
the dividends received by him upon said shares of stock and for 
said stock itself, which settlement and account said Morris refused 

to make, and claimed that said stock was his own and that it 
14 had long been sold to one Baldwin and others; that this was 

the first intimation or notice to orator that the said Morris 
denied said trust or claimed any interest in said stock other than as 
holding the same as security for the payment of the said debt to 
the said firm of Josiah Morris and Company. 

6. That said firm of Josiah Morris and Company is composed of 
Josiah Morris and one F. M. Billing,and orator avers that the said debt 
of his said firm to said firm Josiah Morrisand Co. has never been en- 
tirely paid by orator other than by the reception of said dividends 
on said stock by said Morris; but orator avers, on information and 
belief, that P. W. Donaldson, who was orator’s partner, also trans- 
ferred to said Morris or to his said firm of Josiah Morris & Co. real 
estate belonging to him as collateral security for the same debt, and 
that within the last two years the said Josiah Morris or said firm of 
Josiah Morris and Company have received from the security so 
given by said Donaldson an amount sufficient to pay his share of 
said debt, which was one-half. 

7. That the said P. W. Donaldson died about the 6th day of Feb- 
ruary, 1876, and that orator is the surviving partner of said firm of 
Gilmer and Donaldson. 

The premises considered, orator prays that the said Josiah Morris 
& the said Josiah Morris and Company, composed of said Josiah 
Morris and F. M. Billing, all of whom reside at Montgomery, Ala- 
bama, may be made parties defendant hereto as prescribed by law, 
and that on the hearing of this cause your honor will decree or 
order that the said transfer of said stock to said Josiah Morris made 
by orator and received by said Josiah Morris in trust and as col- 
lateral security for the payments of the debts of orator’s said firm to 
Josiah Morris and Company, and that an account may be ordered 
and taken, under the direction of your honor, of the amount of the 
said debt and of the dividends of said stock received by said Morris, 
and of the value of said stock, and that said Josiah Morris be com- 
pelled, upon the payment of said debt and interest, or such portion 
thereof as may be found due and unpaid upon taking said account, 
to transfer said sixty shares of stock to orator and to pay orator any 
dividends received by him on said stock in excess of orator’s lia- 
bility on said debt. 

And that your honor will grant unto your orator such other or 
further and additional relief in the premises as to your honor shall 
seem meet and the circumstances of this case may require. 

DAVID CLOPTON, 
GUNTER anp BLAKEY, 
Sol’s for Compl’t. 
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Note.—The said defendants are required to answer the para- 
graphs of this +*!] numbered from one to 7, inclusive, but without 
oath to their ai vers, which is expressly waived. 

DAVID CLOPTON, 
GUNTER & BLAKEY, 
Sol’s for Compl’t. 


The Answer of Josiah Morris to the Bill Filed against Himself et al. in the 
Chancery Court of Montgomery by James N. Gilmer. 


15 1. This respondent, for answer to the first paragraph of the 

bill, saith that on the 30th of December, 1871, a certificate 
was issued in the name of complainant by the Elyton Land Com- 
pany for sixty (60) shares of its stock, and delivered to this respond- 
ent, and the same was immediately thereafter transferred by com- 
plainant, in writing on the back thereof, to this respondent, and 
power given to Charles Linn to make the proper transfer on the 
books of the company. 

And respondent saith that he retained said certificate in his pos- 
session until March 30th, 1875, when he surrendered said certificate, 
and a new certificate was issued to him in the place thereof, which 
he retained until April 23rd, 1881, when he sold said stock for a 
valuable consideration and surrendered said certificate; and this 
respondent denies that said complainant ever had any real interest 
in said stock or the possession of said certificate or ever paid a dol- 
lar therefor. 

2. This respondent further saith that the certificate issued to com- 
plainant December 30th, 1871, was not surrendered and a new one 
taken out in respondent’s name through respondent’s negligence. 
His attention was called to it by the fact that the stock was levied 
on by the sheriff as the property of J. N. Gilmer, and to relieve it 
he had to pay the amount of the execution, to wit, the sum of two 
hundred and thirty-three dollars and sixty cents ($233.60). 

3. This respondent denies that the stock was transferred to him 
for the purpose of securing any indebtedness to him or to the firm 
of Josiah Morris and Company by the firm of Gilmer and Donald- 
son, or either the complainant or said Donaldson, or that they or 
either of them had any connection whatever with the consideration 
upon which said transfer was based. 

4. This respondent saith that on the 30th day of December, 1871, 
when the transfer of the certificate of that date was made, the firm of 
Gilmer and Donaldson did not exist and could not therefore be in- 
debted to the firm of Josiah Morris and Co., and, in fact, said firm had 
no existence until the year 1875, and at the time of the transfer on 
the 30th of March, 1875, did not owe Josiah Morris and Co. over 
fifty dollars, which indebtedness was created on the 26th of March, 
1875; and this respondent saith that the consideration upon which 
the transfer was made on the 30th of December, 1871, was the same 
consideration upon which the transfer was made on the 30th of 
March, 1875. 
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5. This respondent denies that complainant ever called upon him 
for an account, and denies that any dividends were ever declared on 
said shares of stock while held by ie or that any were collected by 
him. 

6. Respondent denies the mattersset out in the 3rd paragraph of the 
bill, except the allegation that they have never paid, nor either of 
them, to complainant, or any other person at lis request, anything 
for said transfer or for said shares which he admits. 

7. This respondent admits the death of P. W. Donaldson on the 
6th of February, 1876. 

8. This respondent admits that the firm of Gilmer and Donald- 

son had but limited means. , 
16 9. This respondent saith that the firm of Josiah Morris and 
Company had no connection with and had no interest what- 
ever in the transaction out of which the transfer of said shares of 
stock grew, but was wholly personal to this respondent. 

10. This respondent denies all the allegations of said bill not spe- 
cifically answered. 

11. This respondent, as a defense to the matters alleged in said 
bill, saith that the said shares of stock had been his own absolute 
property against the complainant from the 30th day of December, 
1871, until the 23rd of April, 1881, when he sold the same, and 
against the whole world from the 30th of March, 1875, to the time 
of said sale, and avers that the claim set up in complainant’s bill is 
barred by the statute of limitations. 

12. And this respondent demurs to said bill because— 

1. The facts alleged show that the demand is stale and barred by 
the statute of limitations. 

2. The complainant has an adequate remedy at law. 

SAYRE anp GRAVES, 
Sol’s for Josiah Morris. 


The Answer of F. M. Billing to the Bill Filed in said Cause. 
In Chancery, at Montgomery. 
JAMES N. GILMER vs. Jos1AH Morris & Co. 


This respondent, answering, saith that he denies having any in- 
terest in the matters alleged in said bill, and adopts the answer of 


his codefendant, Josiah Morris. 
SAYRE anp GRAVES, 
Resp. Sol’s. 


Amended Bill. 
In Chancery, at Montgomery. 
J. N. GILMER vs. Jos1aH Morris e¢ al. 


Complainant amends his bill as follows: 


‘1. Amend the first paragraph so that the same shall read as fol- 
Ows : 
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1. That on the organization of the Elvton Land Company, a corpo- 
ration under the laws of Alabama, or soon thereafter, the privilege 
of taking one hundred and twenty shares of the capital stock of said 
company for the sum of $6,000.00 was offered by the managers and 
controllers of said company to one F. M. Gilmer, Jr., the father of 
orator, but the said F. M. Gilmer, Jr., declined to take said stock, but 
asked and obtained privilege for orator to do so, and that there- 
upon orator was allotted said number of shares, and a certificate 
therefor issued to him by said company ; that Josiah Morris agreed 
to pay the said six thousand dollars to said company, as required, 

for orator, and to hold, until other arrangements could be 
17 made, the said stock as security for repayment, and that he 

received the certiticate issued to orator for that purpose, and 
that he did pay to said company from time to time, but at what dates 
orator does not know, the said six thousand dollars due by orator 
fur the said stock. 

2.-Strike out the paragraph numbered two, and in lieu thereof 
insert the following: | 

2. That while said Morris so held said stock, and after he paid all 
or a part of said six thousand dollars, to wit, about the 30th of 
March, A. D. 1871, the original certificate issued for said one hun- 
dred and twenty shares of said stock in said company was surren- 
dered, and in lieu thereof two certificates, each for sixty shares of said 
stock, were issued in orator’s name and delivered to said Morris,and 
orator, to make the security of said stock available to said Morris, 
made a transfer and assignment of each of said certificates to said 
Morris, which assignment was written or partly written and partly 
printed, and was on the said certificates, and was in each case wit- 
nessed by orator’s father, said F. M. Gilmer, Jr.; that said assign- 
ments were in the usual and absolute form, printed upon certificates 
of stock issued by corporations; that about this time or shortly 
thereafter one Charles Linn proposed to accept sixty shares of said 
stock or one of said certificates and to pay for the same the sum of 
six thousand dollars ; that this proposition being communicated to 
orator he consented thereto and directed the said Morris to make 
the transaction with said Linn, and that-thereupon one of said cer- 


tificates for sixty shares was delivered by said Morris to Linn, who — 


paid him therefor the sum of six thousand dollars, the original cost 
of all said stock to orator, less any interest due by orator tosaid Morris 
for the payment made by him on account thereof prior thereto, 
What amount of money is due to said Morris on this account orator 
has never been informed and does not know. 

3. Strike out the paragraph numbered three, and in lieu thereof 
insert the following : 

3. That the said stock undisposed of to the said Linn orator suf- 
fered to remain with and in the possession of said Morris, because 
its value was chiefly prospective, and because orator had confidence 
that the said Morris would account for and surrender the same 
whenever orator might call upon him so to do, and should pay to 
him and tothe firm of Josiah Morris and Co., of which said Morris 
was the leading member, all balances of money due to him and them 
by orator. 


. 
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That after the transfer to said Linn orator did become and still 
is liable to said Morris and said firm of Morris and Co. for various 
small sums of money, besides the balance due on account of interest 
to said Morris on account of the original purchase of said stock ; 
that orator being a man of small means, the said stock in the hands 
of said Morris became and was a basis of a credit for money. 

4. Strike out the paragraph numbered four, and insert in lieu 
thereof the following: 

4. That orator is willing to pay and hereby admits and offers to 
pay to said Morris and to said Josiah Morris and Co. whatever sum 
of money may be found due to him or to them for which the said 
stock should be held as security upon an account and settlement ; 

that orator never authorized the said Morris to sell or dispose 
18 of said stock, and orator never until the last three months 

had any information that said Morris had or claimed that 
he had sold it, and orator now denies that said Morris has made 
any legal and actual sale of said stock, and claims that if he has 
that he is liable to replace the same and to account for all dividends 
thereon paid by said company thereon since he received the same; 
and orator avers that neither said Morris nor other persons paid 
anything to or for orator in consideration of a sale of said stock 
either to said Morris or to any other person. 

5. Amend the fifth paragraph so that the last sentence thereof 
shall read as follows, viz: 

“That this was the first intimation or notice to orator that the 
said Morris denied that he held said stock in trust for orator, or 
that he claimed any interest whatever therein except by way of 
security for the balance due him on the original purchase not repaid 
by the said sale made to Linn, and for other advances made by him 
and by said firm of J. Morris & Co. to orator or for his account.” 

6. Amend by striking out the 6th and 7th paragraphs of the 
original bill. 

7. Amend the prayer of the original bill so that the same shall 
read as follows: 

7. The premises considered, orator prays that Josiah Morris, who 
resides at Montgomery, Alabama, be made party defendant hereto, 
as prescribed by law; that your honor will decree and order the 
said Josiah Morris to transfer to orator sixty shares of the capital 
stock of said Elyton Land Company, and to account for all divi- 
dends paid by said company on that number of shares of said stock 
since the said transfer by orator to said Morris of his stock in said 
company, upon orator’s paying to him all sums of money proper to 
be paid on a just and fair accounting which orators offers to pay ; 
that an account may be ordered and taken under the direction of 

our honor’s court between orator and said J. Morris of and concern- 
ing said stock and the dividends paid thereon and the charges 
against the same due said Morris, and that the said Morris be de- 
creed to pay whatever balance may be found due to orator ; and if 
any balance should be found due said Morris that a sufficient 
amount of said stock be sold to pay the same should orator not dis- 
charge the debt within a given time to be fixed by your honor; 
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and orator prays for all such other or further and additional relief ade 
in the premises as to your honor shall seem meet and the circuin- 


stances of this case may require. 
DAVID CLOPTON, 
GUNTER anp BLAKEY, 
Sol's for Compl'’t. 


The Answer of Josiah Morris to the Amended Bill Filed in This Cause. 


In the Chancery Court, at Montgomery. ; 


J. N. GIi~tMErR vs. JostAH MorrIs. 


This respondent saith that he bought and paid for a tract of land 
near: Elyton, in Jefferson county, Alabama, and afterwards the Ely- 
ton Land Company was organized, the capital of which was the said 
real estate. b 
Before the purchase of said lands an agreement had been made : 
between this respondent and certain other parties for the 
19 purchase of said lands, but such agreement was not acted on ; 
after the organization of the said company the stock was dis- 
tributed among certain persons selected by the company and cer- y 
tain persons selected by this respondent. Among others, this re- - 
spondent selected Francis M. Gilmer, Jr., and did not select J. N. dna 
Gilmer, the complainant. The said Francis M. Gilmer, Jr., then , 
informed this respondent that, owing to his official relations with 
the South and North Alabama Railroad Company and to the fact 
that his pecuniary affairs were in a greatly embarrassed condition, 
it would be impossible for him to hold the stock, and requested that 
he might take the stock in the name of his son, the complainant. 
The stock was accordingly subscribed for by the said F. M. Gilmer 
in the name of his son, the complainant; that the selection of F. 
M. Gilmer, Jr., as one of the stockholders of said company was made 
on personal grounds, none of which applies to the complainant. 
The complainant was not present when this was done, and was 
absolutely ignorant of the whole transaction. This respondent 
agreed with said F. M. Gilmer to pay for said stock for him and not 
for his son, the complainant, and did pay for it, in accordance with 
said agreement, for the benefit of said F. M. Gilmer. Respondent 
would not have made such an arrangement with complainant; he 
was without influence or money, and there was no relation exist- 
| ing between him and respondent, either of friendship or otherwise, 
| to induce him to make such an arrangement. The substitution of 
| the name of the complainant for that of F. M. Gilmer was not to 
effect the real interest of said F. M. Gilmer, and it was upon this 
understanding and belief that respondent selected F. M. Gilmer as 
a stockholder and agreed to pay for said stock; and but for such 
understanding and belief he would never have entered into such an 
arrangement. This occurred in the spring of 1871, and it was not % 
until the 23rd day of November, 1871, that the certificates of stock 27 
were issued by said company. 
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On the 23rd day of November, 1871, a certificate of stock for one 
hundred and twenty shares was issued in the name of complainant 
in accordance with said agreement and delivered to this respond- 
ent by the said Elyton Land Company. Immediately thereafter 
the complainant transferred said certificate to this respondent, but 
the date of said transfer was not inserted until the 30th of Decem- 
ber, 1871. Between the 23rd of November, 1871, and the 30th of 
December, a sale of sixty of said shares was made to Charles Linn 
for the sum of six thousand dollars, the original purchase-money of 
the one hundred and twenty shares, and the said certificate was 
sent to the office of the company, at Birmingham, to be surrendered 
for the purpose of having two certificates paid for sixty shares each, 
one to Charles Linn and one to complainant. The date of the cer- 
tificate for one hundred and twenty shares was then inserted by the 
secretary of said company, or the said dates were inserted in said 
certificate in the city of Montgomery, before it was sent to the office 
of said company; but, however that may be, this respondent avers 
that it was never at any time in the possession of the complainant 
or under his control for any purpose, except to make said arrange- 
ments, but was in the possession of and under the control of this 
respondent. 

The certificate of sixty shares was issued to Charles Linn, and a 
certificate for sixty shares was issued to complainant and delivered 
to respondent, and by him immediately transferred to respondent, 
who held the same until the 30th of March, 1875. 

The six thousand dollars paid by this respondent for the one hun- 

dred and twenty shares was refunded by the sale of sixty 
20 shares to Charles Linn, less the interest thereon. 

In all these transactions the complainant was a mere figure- 
head, was not consulted in reference to them, and had nothing to do 
with them except to sign the transfers. At the time of the original 
agreement between the respondent and F. M. Gilmer said Gilmer 
was indebted to him in a very large sum of money, and this stock 
was to be held by respondent first for the payment of its cost and 
the interest thereon and for the payment of the said indebtedness. 
On the 30th of October, 1871, the said F. M. Gilmer became indebted 
to this respondent in the sum of $3,000.00 or upwards. When the cer- 
tificate for one hundred and twenty shares was issued it was agreed 
between this respondent and F. M. Gilmer that after, in payment of 
the purchase-money of said stock and the interest thereon, the re- 
mainder of said shares shall be held as a security in the hands of 
this respondent for the payment of the indebtedness of said F. M. 
Gilmer, the transfers were made absolute in order that the respond- 
ent might exercise his own discretion as to disposing of them, and 
respondent avers that -he held said stock until the year 1881; that 
after the transfer of said stock to this respondent its value became 
very much diminished; between the 30th of December, 1871, and 
April, 1881, said shares went down to the value of below twenty 
cents on the dollar; that during all that time complainant, F. M. 
Gilmer, and respondent lived in the same city, met almost daily, 
and had many transactions. Complainant and F. M. Gilmer were 
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all the time pressed for money, and yet, although said stock was 
marketable security, neither of them ever mentioned them to this 
respondent or in any way suggested that they had any interest in 
it. In April, 1881, this respondent sold said stock at its par value 
of one hundred dollars per share. After that time the stock appre- 
ciated in value, but not until a very short time before the filing of 
the bill on the 7th of July, 1884, did complainant ever mention said 
stock. » 

This respondent denies that F. M. Gilmer declined to take said 
stock or that he obtained the privilege for his son to take it. On 
the contrary, he did take the stock for himself and requested the 
privilege of having the certificate issued in the name of his son. 

Respondent denies that said Francis M. Gilmer ever gave said 
stock to the complainant. 

And this respondent saith that at no time while he held said stock 
was it equal in value to said indebtedness. 

Respondent denies that complainant ever called upon him for an 
account except by the filing of this bill. 

Respondent further saith that the said F. M. Gilmer, on the 17th 
day of August, 1878, filed his petition in the district court of the 
United States for the middle district of Alabama, to be adjudged a 
bankrupt. On the 20th of August, 1878, he was adjudged a bank- 
rupt, and on the 15th of December, 1878, was finally discharged ; 
and respondent avers that all the interest said F. M. Gilmer ever had 
in said stock was lost by said proceedings in bankruptcy. 

And respondent demurs to said bill because— 

1. The facts alleged show that the demand is stale. 

2. That it is barred by the statute of limitations. 

3. The claimant has an adequate remedy at law. 

4. The bill as amended makes an entirely different case from that 
made by the original bill. 

5. There is no tender alleged in the bill of the amount admitted 

to be due, and said amount is not brought into court. 
21 And respondent denies all the allegations not admitted by 
the answer or otherwise specifically answered. 
SAYRE anp GRAVES, 
TROY anv TOMPKINS, 
WATTS anv SON, Sol’s. 


In Chancery, at Montgomery. 
JAMES N. GILMER vs. Jos1AH Morris. 


Said defendant, by leave of the court, amends his answer to the 


amended bill of complaint in said cause by adding to said answer 


the following paragraph : 


“This defendant, further answering, denies that either the said 
complainant or his said father, F. M. Gilmer, Jr., ever was the owner 
of the shares of stock in the Elyton Land Company, in the bill men- 
tioned, or any of said shares. Upon the organization of said Elyton 
Land Company said shares of stock and many other shares of stock 
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became and were the property of this respondent in the purchase of 
lands, which lands were conveyed upon its organization, and the 
defendant denies that he ever parted with the ownership of the 120 
shares of said stock for which a certificate was issued in the name of 
the complainant, or any of said shares, until he sold sixty of said 
shares, in 1871, to Charles Linn, and the remaining 60 shares to 
Woodward in 1881. There never was at any time any agreement 
or understanding, express or implied, between this respondent or 
between this respondent and said F. M. Gilmer, acting for the com- 
lainant or otherwise, that said shares of stock or any of them should 
— the property of said J. N. Gilmer or of said F. M. Gilmer, 
for him or otherwise, or that respondent’s title to said shares of stock 
should be divested until the said shares of stock were paid for. On 
the contrary, in all the negotiations between respondent and said 
F. M. Gilmer in respect to said stock it was distinctly understood 
and agreed that said stock should remain the property of this re- 
spondent until it was paid for at the rate of $50 per share, to wit, 
$6,000 for the 120 shares, with interest thereon from the time re- 
spondent had paid out the money for the same, and this under- 
standing and agreement was continued as to the 60 shares which 
remained after the sale to Charles Linn as before. Neither the 
original 120 shares nor the sixty shares which remained after the 
sale to Charles Linn were ever in the custody, control, or dominion 
of complainant, and the beneficial ownership thereof never vested in 
complainant. On the —s the custody, control, and dominion 
of said original 120 shares and of the remaining 60 shares after the 
sale to Linn was retained by this defendant, subject to his agree- 
ment that — should belong to complainant for F. M. Gilmer when 
F. M. Gilmer had paid fur thesame. If this respondent is mistaken 
in any of the foregoing denials and averments, and if it be true that 
complainant became or was the owner of the 60 shares of stock 
which remained after the sale to Linn, as claimed and averred 
in said bill of complaint, which claim and averment this defend- 
ant does not admit, then respondent avers that on, to wit, 30th 
day of March, 1875, said complainant caused and procured the 
certificate to said sixty shares of stock which had been 
22 issued in the name of the said complainant to be surrendered 
to said Elyton Land Company, and a new certificate of said 
sixty shares of stuck to be issued by said company to this respond- 
ent in his own name, so that said stock would appear upon the 
books of said company as the property of this respondent; and re- 
spondent denies that the surrender of said certificate and the issu- 
ance of a new certificate for said shares of stock in the name of the 
respondent was done with the intent and for the purpose alleged 
in said bill; on the contrary, respondent avers that the same was 
done with the intent and for the purpose of hindering, delaying, 
and defrauding the creditors of said complainant and of penne 
his alleged equitable and beneficial interest in said stock beyon 
the reach of his creditors; that at the time aforesaid, to wit, March 
30th, 1875, said complainant was indebted to this defendant and to 
the firm of Josiah Morris and Co. in a large amount, which in- 
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debtedness said complainant was bound in equity and good con- 
scieuce to pay before demanding from respondent a reconveyance 
of said stock, if he, the said complainant, was entitled to such re- 
conveyance (which respondent denies); and it was the duty of the 
complainant, if entitled to a reconveyance of said stock, to demand 
such reconveyance within a reasonable time, to wit, within six years 
from the said 30th March, 1875, to this respondent; and respond- 
ent avers that said stock, being speculative in its character, became 
greatly depreciated in value, to wit, of the value of less than $20 
per share, and said complainant not only failed and neglected to re- 
quest or demand a reconveyance of said stock to himself within a 
reasonable time as aforesaid, but said complainant abandoned all 
claim to said stock and never set up any claim to the same or made 
any request or demand for the reconveyance thereof to himself for 
a loug period, to wit, until the filing of the original bill in this 
cause or about that time. 

SAYRE & GRAVES, 

WATTS & SON, 

TROY, TOMPKINS & LONDON, 

Sol’s for Defendant. 


In Chancery, at Montgomery. In Vacation. 


J. N. GILMER vs. JostAH MorRIs. 


By a mortgage the legal title passes to the mortyagee. This is 
not true of a verbal mortgage, which is but equitable, for in the 
case of Knox vs. Wilson, in Mss., it is held that the mortgagor can 
claim his exemption of personal property against such a verbal en- 
cumbrance. 

It is not disputed that a mortgagee in a after the law 


day holds adversely to the mortgagor, and that his possession ripens 
into a title of realty after ten years and of personalty after six 
years. 

It is also conceded that a mortgagor in possession does not hold 
adversely to the mortgagee, but by perinission and in subordina- 
tion to the title of the mortgagee, and therefore such a possession 
will not ripen until the expiration of twenty years. 

henever the legal title and the possession are in the same 

23 person the possession is adverse. This is the general rule, 
and probably there can be found no exceptions to it. I re- 

peat, the legal title accompanied by possession, whether of real or 
personal property, makes the possession adverse to all persons, and 
will be sufficiently so to destroy any lien or equity which is 
not operated before the bar of limitations is complete. Now, the 
question to be determined is, whether Josiah Morris has held the 
legal title and the possession of their stock for more than six 

ears. 

2. Whether J. N. Gilmer has asserted or Morris has recognized 
any equity or lien upon them during the six years before the filing 
of this bill. It is admitted that Morris has had, through himself 
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or his assignees, possession of the stock since 1875, and we are to 
consider only whether the legal title has been in him. 

The general rule is that the legal title does not pass to the pledgee 
of personal property, but instead of the legal title the possession 
and the right of possession passes tothe pledgee. In such cases there 
is an exception to the general rule, that the holder of the legal — 
can sue for and recover the property. Here the pledgee, holding 
the legal title, cannot recover, and the pledgee, having but a lien or 
equity, can retain possession. Possession is substituted for title by 
the exigencies and circumstances of the case, but there is an excep- 
tion to this general rule, which is fully recognized. In Jones on 
Pledges, § 153, the learned author lays down fully the exception, 
and I have not found any authority which satisfies me that the 
doctrine set out by him is untenable. If jewels or clothing or fur- 
niture or tangible personal —— is placed in the hands of the 
pledgee, he gets no title, but only the right to hold possession. This 
possession without title may not be sufficient to be regarded as ad- 
verse to the pledgor. I am of the opinion that the weight of au- 
thority is against such possession, being adverse, and that the 
pledgee cannot successfully interpose the bar of the statute of limi- 
tations against the pledgor as to such property so held. 

The language of said § 153, which I hereby adopt, is— 

“153 A. Transfer of the legal title is not inconsistent with the 
existences of a pledgee. On the contrary, it is true that incor- 
poreal property, being incapable of manual delivery, cannot gen- 
erally be pledged without a written transfer of the title performs the 
saine office that the delivery of possession does in case of a pledge 
of corporeal property. The transfer of the title, like the delivery of 
the possession, constitutes the evidence of the pledgee’s right of 
property in the thing pledged. In such cases, although the pledgee 
receives the apparent legal title, the general property in the security 
remains in the pledgor. Whenever it appears by the terms of the 
contract that the debtor has a legal right to the restoration of the 
security or payment of the debt, he may be said to have the gen- 
eral property in it. This general property is nothing more than a 
legal right to the restoration of the thing pledged on the payment 
of thedebt * * *.” 

It will thus be seen that the pledgee of these stocks has had the 
legal title and possession of them. Although not a mortgagee, his 
elation to the pledgor are the same as those of a mortgagee to the 
mortgagor so far as title and possession go. The mortgagor has 
that same “general title” or “right to the restoration” of the prop- 
erty “on payment of the debt.” 

i therefore conclude that the ion of Josiah Morris has been 

adverse to the rights of p N. Gilmer. 
24 2. I am not able to discover that Mr. Morris has so recog- 
nized the rights of Mr. Gilmer as to interrupt the running 
of the statute of limitations. 

These were facts that he now, in his testimony, explains; the trans- 
action without any consent to recognize and act upon Mr. Gilmer’s 
claim is not such a recognition. 
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In fact, if every day since 1875, he had given such an explanation 
the effect would not have to stop the running of the statute. His 
holding was always subject to Gilmer’s right to redeem, and if he 
recognized the right to redeem all the time until the expiration of 
six years his possession continued to be adverse. A recognition of 
his right to redeem afterwards would revive the right if legally 
made. 

The statute of limitation began to run as soon as the right to re- 
deem existed. In case of a mortgage, the statute begins to run in 
favor of the mortgagee in possession of the law day of the mort- 
gage, because the right to redeem begins on that day, and the right 
to redeem by paying the debt in this cause began on the first day 
of the transaction. The statute of limitations therefore is a bar to 
the rights of the complainant in this cause. 

I do not cite the authorities in this opinion. They have been 
collated with great industry by the counsel, and the points have 
been ably presented, but I have announced my conclusion after a 
careful examination of the authorities cited. There are several other 
questions in the cause which have been carefully examined, but I 
do not care to write my opinion on them. 


In Chancery, at Montgomery. In Vacation. 
J. N. GILMER vs. JostaH Morris. 


This cause was submitted for decree at the last term of the court 
and held for consideration in vacation on the pleadings and testi- 
mony as noted, and on consideration it is ordered, adjudged, and 
decreed that complainant is not entitled to relief, and that his bill 
be, and the same is hereby, dismissed out of this court. 

Let complainant pay the costs of this suit, for which execution 
may issue. 

April 29, 1885. 

JOHN A. FOSTER, Chancellor. 


Supreme Court of the State of Alabama, 3d Div. December Term, 
1885. 


J. N. GI~MER 
v8. \ as 
Jos1AH MorRIs. 


Montgomery chancery court. 


SUPREME Court, WEDNESDAY, January 27th, ’86. 


Court met pursuant to adjournment. 
Present: All the justices. 


Come the parties, by attorneys, and, the record and the matters 
- therein assigned for error being argued and submitted and duly 

examined and understood by the court, it is considered that in 
the record and proceedings of said.chancery court there is no error. 
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It is therefore considered that the decree of said chancery court be 
in all things affirmed. It is also considered that the appellant and 
F. H. Merritt and F. M. Gilmer, sureties on the appeal bond, pay 

the costs of appeal in this court and in the chancery court. 
25 Clopton, justice, not sitting. 


OFFICE OF THE CLERK OF THE 
SuPREME CouRT OF ALABAMA. 


I, John W. A. Sanford, certify that this page contains a full, true, 
and correct copy of the judgment rendered by the said supreme 
court in the abcve-entitled cause, as appears on the minutes of said 
supreme court on file in this office. 

In witness whereof I have hereunto set my hand and affixed the 
seal of the said supreme court of the State of Alabama, at the 
capitol, in the city of Montgomery, in said State, on this fifteenth 
day of October, A. D. eighteen hundred and eighty-six. 

[SEAL. ] JOHN W. A. SANFORD, 
Clerk of the Supreme Court of the State of Alabama. 


Supreme Court, 3rd Division, December Term, 1885. 


J. N. GI~MER 
v8. bo. 988. 
JOSIAH Morris. 


Appeal from the Montgomery chancery court. 


SoMMERVILLE, J.: 


The view of this bill most favorable to complainant is that of 
one filed for the purpose of redeeming certain shares of corporate 
stock alleged to have been deposited with the defendant by way of 
pledge or collateral security ; or, more accurately speaking, to hold 
the defendant liable for the appreciated value of the stock, upon 
the ground that he had sold it without authority and without any 
notice to the complainant, who claims to be owner and pledgor. It 
is very questionable however, whether the allegations of the bill 
will bear this construction, if subjected to proper criticism and 
construed with requisite strictness against the pleader. The deposit 
of stock is averred and proved to have been made in the early part 
of the year 1871. The bill was filed on the seventh day of July, 
in the year 1884, or more than thirteen years after the original de- 
posit. There is neither averment nor satisfactory proof of any 
recognition on the defendant, Josiah Morris’, part of any existing 
trust relationship between himself and the complainant interme- 
diate between the time of the original transaction and the filing of 
the bill. In the year 1881 the defendant sold the stock in.contro- 
versy, it being then of less value than the amount of his pecuniary 
demands claimed to be secured by it. After that time it appreciated 
rapidly in value, and is shown by the evidence to have reached 
eight times its par value. 
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The bill was, on the hearing of the cause, dismissed by the chan- 
cellor as barred by lapse of time, and the complainant brings 
this appeal. 

It is our opinion, after a very careful consideration of the law and 
facts of the case, that the bill was wanting in equity as an attempt 
to enforce a stale demand, and that the decree was free from error. 
Considering the transaction in the first place as a mere ordinary 
pledge of stock, rather than as partaking of the nature of both a 
pledge and a mortgage, as it may well be construed to be, we never- 
theless deem the complainant’s right of redemption to be barred by 

the lapse of time. 

26 It is true that we find the rule declared in the old books, 
and reiterated in many adjudged cases, ancient and modern, 
that if no time of redemption is fixed by the parties the pledgor has 
his lifetime within which to redeem, unless quickened by notice or 
through the intervention of a court of equity. This principle is not, 
however, in harmony with the more modern, and, as we consider, 
the sounder and better, rule, which is to exact of all claimants in 
cases of this character, analogously to the redemption of mortgages, 
the exercise of reasonable diligence in the enforcement of their 
equitable demands at the risk of being debarred of all relief. It 
may be, as often said in the text books, that, strictly speaking, the 
statute of limitations does not run against a pledgor in an ordinary 
case of pledge unless there is shown to be an adverse possession by 
the pledgee brought home to the knowledge or notice of the pledgor; 
but staleness of demand, which is a defense peculiar to courts of 
uity, rests on another, though no doubt analogous, principle, 
which is to visit on one who sleeps on his rights “ the fruits of his 
own negligence and infirmity of purpose.” 2 Story Eq. Jur., § 1884. 
The doctrine of staleness may properly be said to be “founded, in 
its origin, upon a sound public policy, which has a just regard for 
the preservation of the peace of society. It is of the utmost moment 
that there should be some end to lawsuits, an unreasonable encour- 
agement of which is disastrous to the welfare of any government; 
hence reasonable diligence in the assertion of one’s rights in the 
courts is properly exacted, not less than the exercise of conscience 

and good faith.” Nettles vs. Nettles, 67 Ala., 599. 

The growing importance of trade and commerce, with the increase 
of the means of rapid transit and speedy communication, have 
tended in modern times to shorten the period allowed by courts of 
equity beyond which a demand is considered stale on the ground of 
laches. The common law is no rigid system of unbending rules, but 
the elasticity of its principles is daily yielding to the growing wants 
of an advancing civilization. A vale of shaciete repose has accord- 
ingly been adopted, in comparatively modern times, which is appli- 
cable to all human transactions open to judicial investigation, and 
by common consent is fixed at a period of twenty years. Garrett vs. 
Garrett, 69 Ala., 429. The doctrine of staleness accommodates this 
rule to the equity of each particular case. If it were otherwise the 
numberless mercantile and other transactions of our populous towns 
and cities would in due course of time oppress the courts with a 
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burden of litigation which they would be incapable of enduring. 
Nu sound reason is perceived — the redemption of pledges should 
constitute an exception to this salutary principle. There is nothing 
in the relation of pledgor or pledgee which makes an invasion of the 
general rule, as applicable to them, either proper or desirable, and 
such, in our judgment, is the current of authority among the law 
writers, and especially the more recent ones. We accordingly find 
in Story on Bailments the principle asserted, that while prescription 
of the statute of limitations does not run against a pledgor’s right 
of redemption, yet that, after a long. lapse of time, if no claim for 
redemption is made, the right will be deemed to be extinguished, 
and the property will be held to belong absolutely to the pawnee.” 
“ Under ak circumstances,” it is added, “ a court of equity will 

decline to entertain any suit for the purpose of redemption. 
27 A like rule is adopted in the common law in cases of mort- 

gages.” Story on aibesones (8th ed.), § 346. So, in the recent 
Treatise of Mr. Schouler on Bailments, after asserting the modern 
prescription, as applicable to pledges, runs rather by lapse of years 
than the uncertain span of human life, and that “time puts an abso- 
lute barrier to the pursuit of all such remedies, irrespective of living 
or dead,” the author further observes: “Strictly speaking, the statute 
of limitations does not run against a pledge; but inasmuch as it 
runs against the pledgee’s enforcement of the secured debt or en- 
gagement, so will equity decline to entertain the pledgor’s bill for 
redemption if he or his representative bring it unreasonably late, for 
the property then will be conclusively presumed to have vested in 
the pledgee.” Schouler’s Bailments, 225. The same principle is 
recognized by other authorities in language but slightly different: 
Wood on Lim. Actions, p. 54, § 22; MeClenny vs. McClenny, 49 Amer. 
Dec., 738; Phelan vs. Phelan, 26 Ohio St., 131; Colebroke on Coll. 
Securities, § 1382. In White Mountain R. R. Co. v. Iron Co., 50 Vt., 
57, the reason for extinguishing the pledgor’s right to redeem in 
such cases seems to have been placed on the theory that an unrea- 
sonable delay in asserting it raises the presumption that the pledgor 
has relinquished his title in satisfaction of the debt. Another, and 
perhaps equally good reason, is the running of the statute of limita- 
tions against the pledgee, operating to bar the enforcement of his 
debt against the pledgor personally. Schouler’s Bailments, 224, 225. 
This is upon the principle that courts of conscience favor the feature 
of reciprocity in its enforcement of equitable rights. 

What lapse of time shall be regarded as rendering a pledgor’s 
right of redemption stale cannot, of course, be formulated into any 
fixed rule applicable to all cases. Each case must necessarily de- 
pend upon its own circumstances, having regard not alone to the 
mere question of time, but also to the circumstances and relative 
situation of the parties, the nature of the property pledged, whether 
stationary or fluctuating in value, and other facts affecting. the just- 
ness or equity of the right asserted. It is therefore, as said by Mr. 
Schouler, “largely a matter of judicial discretion.” Schouler’s Bail- 
ments, 225, note 2. It is not questioned, as far as we know, by any 
authority that the pledgor may always claim at least the period of 


30 JOSIAH MORRIS VS. JAMES N. GILMER. 


six years or the full period of time during which the ag a is per- 
mitted to sue upon his secured debt or engagement. In Humphries 
vs. Terrell, 1 Ala., 650, it was held that the right of both a pledgor 
and of a mortgagor to redeem personal property would be barred in 
six years, and the plea of the statute of limitations of six years in 
that case was held good as a bar to the pledgor’s right to redeem 
without any positive evidence of an adverse possession. There is 
other respectable authority for the same view. But this case, in the 
phase of it now under consideration, does not necessarily require 
that we should carry the rule to this extent. The case of a mere 
pledgee, it is apprehended, is different in some material respects 
from that of a mortgagee in possession in whose favor the statute of 
limitations commences to run from the law day of the mortgage 
because of his presumed adverse holding from that time. Byrd 
vs. McDaniel, 33 Ala., 18; McCoy vs. Gentry, 73 Ala., 105. All 
that we need to say on this particular phase of the case is that 
the pledgor will be barred by delaying for an unreasonable 

length of time, which must be determined by the varying 
28 facts and equities of each particular case. In Waterman vs. 

Brown, 31 Penn. St., 161, the court refused to grant relief on 
the bill filed for the redemption of certain shares of bank stock after 
the lapse of eleven years, the stock having in the meanwhile risen 
in value. The court, adopting the rule announcing in Humphries 
vs. Terrell, supra, held that the plaintiff’s equity, was barred by a 
delay of six years after the debt fell due, a demand for the debt be- 
ing presumed to have been made in a reasonable time. The stock 
there in controversy, as here, had been transferred to the defendant, 
and, having remained for a long time of less value than the amount 
of the secured debt, it was deemed to have been abandoned in satis- 
faction of it by mutual acquiescence. “ Weshould administer equity 
very badly,” said Lowrie, C. J., “if we should allow the plaintiff to 
treat the stock as defendant’s for so long a period, and the debt as 
paid by it, and then to claim a benefit of a rise in value occasioned 
by no merit of his.” So in Roberts vs. Sykes, 30 Barb. (N. Y.), 173, 
it was held that a bill to redeem certain pledged stocks, which had 
been transferred to the pledgee on the books of the company, must 
be brought within ten years from the time the secured debt became 
due, by analogy no doubt to the statute of limitations governing 
claims to personal property in courts of law. 

It is well settled that a much shorter time will be allowed the 
pledgor within which to exercise the right of redemption, where he 
seeks to make a profit out of the unexpected rise in the value of 
pledged stock, than where he seeks merely to compel the pledgee to 
account for a surplus received by him from the sale of the stocks in 
ordinary cases (Schouler’s Bailments, 225). The case of Hancock vs. 
Franklin Ins. Co., 114 Mass., 155, cited and relied on by appellant’s 
counsel, was obviously a case of the latter kind, and was determined, 
strictly speaking, rather on the ground of the statute of limitations 
than upon ay J alleged staleness of the demand. This rule of re- 
demption is clearly analogous to the one which requires the exercise 
of any similar option in property, real or personal, to be put in actiun 
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with reasonable diligence. There is something in the nature of 
fluctuating stock which makes the principle especially just when 
applied to them. As said by Mr. Justice Miller, in a recent case de- 
cided by the Supreme Court of the United States, “ the injustice is 
obvious of permitting one holding the right to assert an ownership 
in such property to voluntarily await the event and then decide, 
when the danger which is then over has been at the risk of another, 
to come in and share the profit.” (Twin Lick Oil Co. vs. Marbury, 
91 U.S., 587.) The court observed further that while a different 
rule would apply to property not subject to rapid fluctuations in 
value, yet where property is of this character courts require “ prompt 
action in all who hold an option, whether they will share its risks 
or stand clear of them.” 

These observations apply with great force to this case. The stock 
in question is shown, at one time during the period it was pledged, 
to have been worth as little as twenty cents on the dollar. At the 
time of its sale by the defendant it was not above par. When the 
bill was filed it had rapidly increased in value, and during the prog- 

ress of the cause reached about eight times its par value, or 
29 nearly forty times the lowest rates to which it had once fallen. 

It is manifest that in cases like this justice can be adminis- 
tered only by curtailing the period allowed for exercising the option 
of redeeming within bounds which reasonably conforms it to the 
equities of the peculiar emergencies. | 

Upon this state of facts we hold that the complainant’s right of 
redemption was a stale demand, and must be deemed to have been 
barred by an unreasonable delay in its assertion. Sleeping on his 
rights for so great a length of time constitutes a degree of laches now 
fatal to their enforcement. 

There is another analogous view of this case, incidentally adverted 
to by us above, and which is equally fatal to the maintenance of the 
bill. It is the defense of the statute of limitation of six years, the 
grounds upon which the case was decided by the chancellor. 

The transfer of the stock in controversy is something more than a 
mere pledge. It partakes of the nature of both a pledge and a mort- 
gage, because the transferee holds both the possession and the title of 
the thing transferred. The chief difference between a pledge and a 
mortgage is that in the former possession is transferred and in the 
latter title, usually unaccompanied by possession. No reason is per- 
ceived why the two forms of security may not be combined in one, 
as is here done. (Casey vs. Cavaroe, 96 U.S., 467-477.) In Nabring 
vs. Bank of Mobile, 58 Ala., 204, it was said arguendo that a transfer 
of stock, like that in the present case, was rather a pledge than a 
mortgage, following the view expressed in Wilson vs. Little, 2 N. Y., 
442. But the decision of this point was a dictum, inasmuch as it was 
immaterial and unnecessary, the same result following whether the 
transfer was construed to be the one or the other. In this aspect of 
the law, to which I am not averse, there can be no room for dispu+ 
tation as to the fact that the case made by the bill was barred in six 
years from the day of forfeiture, there heing no proof of any recogni- 
tion of the complainant’s title within this period, and therefore a 
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presumed adverse holding by the defendant. (Byrd vs. McDaniel, 
33 Ala., 18; Humphries vs. Terrell, 1 Ala., 650; Waterman vs. Brown, 
31 Penn. St., 161, supra; Jones on Chattel Mort., §§ 771-772.) 

The bill was properly dismissed, and the decree of the chancellor 
is affirmed. 


SToneE, C. J.: 


The spirit of modern jurisprudence is to shorten the time in which 
business transactions may be made the subject of judicial conten- 
tion. Statutory bars are shortened, and the courts of the country at 
the present time are much more inclined than they formerly were 
to discourage and discountenance the stirring up of ancient or stale 
demands. The theory on which the modern policy rests is that 
claims of real merit in these stirring times will not be permitted to 
slumber through an indefinite or unreasonable number of years, and 
when the case presented is one of patent inequality, one in which 
the right claimed has no corresponding liability resting on the claim- 
ant, courts are much more averse to granting active relief than if 
the liabilities were mutual. This court has doe itself unmistak- 
ably on the side of shorter limitations and the discouragement of 
stale claims. (James vs. James, 55 Ala., 525; Gordon vs. Ross, 63 

Ala.; Cotton vs. Cotton, 75 Ala., 345.) 
30 I have read and scrutinized the testimony in this record 

with very great and painstaking care. I find not a semblance 
of proof that at any time after the spring of 1875 any credit was ex- 
tended to F. M. Gilmer, to J. N. Gilmer, or to any of the firms with 
which the latter was connected, on the faith of the stock in the Ely- 
ton Land Company as security. I do not find that it — ever men- 
tioned between the parties or had in contemplation in connection 
with any of their dealings when they took place. On the contrary, 
the proof is that whenever any credit was extended by Morris or 
Morris and Company to F. M. Gilmer, either for himself or for any 
of J. N. Gilmer’s firms, other sources of payments were looked to 
and stipulated for, and, in fact, 1 do not find the stock was ever 
spoken of or looked to as a means of security or source of payment 
in any of the credits extended by Morris after the stock was trans- 
ferred and placed with him in 1871, except what is hereafter stated. 
If it was thought of — a security for any future credits the present 
record contains no proof of it. It may be and probably is true that 
after those debts were contracted Morris intended that if the stock 
ever became of sufficient value he would resort to it as a means of 
security and payment as far as it would go, but there is neither 
averment nor proof of any agreement to that effect. This, if enter- 
tained at all, was a mere uncommunicated intention and does not 
amount to a recognition of appellant’s continued claim or ownership 
of stock, unless what is hereafter stated shows such to have been the 
intention. Nordoesthe fact that Morris, up to the time hedisposed of 
- the stock in 1881, would have been willing to have the stock redeemed 
if the Gilmers or either of them would pay bim the several liabilities 
under which they rested, vary the question. That, at most, was a 
mere uncomniunicated mental purpose, perhaps not thought of nor 
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entertained at the time — would have been possible of performance ; 
a mere after-thought, which any sane man would entertain who held 
a large claim and insufficient means of collection. There must, in 
the nature of things, be a time in all such transactions when the 
pledgee or mortgagee ceases to look upon the thing pledged or mort- 
gaged as continuing security for a subsisting demand and com- 
mences to treat it as his own property, made such by the pledgor’s 
delay and laches. I repeat there is no testimony—not the slight- 
est—of any act done or word spoken after the transfer of the stock 
in the books, in 1875, tending to show that any transaction was had 
between the parties in which the stock was to any extent a factor, 
unless the following question and answer furnish such testimony: 

Morris, while being examined as a witness, was asked : 

“ Then, how can you say, Mr. Morris, as you have said, that Mr. 
Gilmer agreed with you that that stock should be held by you as 
collateral for anything that he or Gilmer and Donaldson or Gilmer, 
Browder and Co. did owe or might owe? ” 

The Mr. Gilmer here referred to was Mr. F. M. Gilmer. To this 
Morris answered : 

“ Yes, sir; it is the truth; because I talked to Mr. Gilmer very 
frequently about it, threatening to sell it.” 

The firm of Gilmer, Browder and Co. was formed in 1868 and ex- 
pired in 1873 or 1874, when the firm of Gilmer and Donaldson was 
formed. The latter firm expired at the death of Mr. Donaldson in 
1876. The last transaction had between Morris and Gilmer and 
Donaldson, of which we have any testimony, were deposits in March, 
1875, and execution against J. N. Gilmer, levied on the stock and 
paid by Morris, charged against that firm in July, 1875. 

No date is fixed by the witness, nor in any other way, when 
31 Morris talked toGilmer very frequently about it, threatening to 
sell the stock. Whether it was before or after the transfer of 
the stock on the books, or, if after, how long after, we have no means 
of finding out. We cannot say that it was later than 1876 or as late 
as 1876. We have Morris’ uniform testimony that he ceased to look 
to it as an available demand after the actual transfer of the stock in 
1875, and we cannot say there is any testimony which contradicts 
this. True, he had some collaterals in his hands, considered at the 
time of little or no vaiue, though from one of them he realized as 
much as $900 as late as 1880. This sum, however, and the stock 
sold at par fell far short of indemnifying him or paying him the 
combined indebtedness of F. M. Gilmer and the various firms of 
which J. N. Gilmer was a partner. On the most liberal interpreta- 
tion there is no testimony of any transaction which reeognizes that 
Gilmer had any claim on the stock, which we can affirm took place 
within eight years of the filing of this bill, Sanders vs. Askew (MS.), 
at this term. Whatever class the present transaction may have pre- 
viously belonged to, when by the transfer on the books the stock 
became vested in Morris, it acquired the properties of a chattel mort- 
gage, the thing mortgaged being in the possession of the mortgagee. 
or nine years Morris held both the title and the possession of the 
stock, - aw all that time Gilmer is not shown to have asserted 
1 
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any claim to it. In Humphries vs. Terrell, 1 Ala., 650, decided by 
this court more than forty years ago, it was held that six years’ pos- 
session of a chattel pledged, without demand made or recognition 
of the pledgor’s right, vested a complete title in the pledgee. That : 
case has not been overruled, and I am not inclined to overrule it. : 
All men will admit that a period of six years vests in a mortgage 
a title to a chattel held for that length of time in independent right. 

We are asked to so far modify the chancellor’s decree as to make 
it a dismissal without prejudice to another suit. 

The submission in this cause was upon pleadings and evidence. 
When such is the case, if it be desirable to have the special ruling 
of the court on the pleadings, it is customary to prefer a request : 
therefor. That does not appear to have been done in this case. The 
ruling of the chancellor was on the testimony, and governed by it 
| alone he reached the conclusion that the complainant’s claim was 
| barred by staleness. We have examined the testimony with great 

care and have reached the conclusion that the chancellor did not 
err in his ruling on the testimony nor in the application of the law 
thereto. 

If the bill had been all the complainant could desire—if it had 
averred acts of recognition by Morris, so as to relieve the claim of 
imputation of staleness—the proof in the present record would not 
sustain such averments. The claim under the proof would still be 
stale and barred on that account. This is not a case of sufficient 
proof and insufficient averment. If it were, we would grant the 
motion and dismiss without prejudice. Cameron vs. Abbott, 30 y 
Ala., 416; Munchus vs. Harris, 69 Ala.,506; Gilmer vs. Wallace, 75 : 
Ala., 220; Glass vs. Glass, 76 Ala., 368; 2 Don. Chan. Prac., 994, 956. | 
The record makes no such case. We are asked to grant this order 
not because the complainant has shown a right to recover, but fails 
through defective pleadings. The naked proposition is that the jl 

complainant is entitled to the order that he may have a : 

32 chance to aver and prove a better case; would it not be an ' 

anomaly if we were told that when the pleadings and proofs | 

are both insufficient the dismissal will be without prejudice ; and : 

yet, if the pleadings be _ and the proof insufficient, the decree 

will be absolute and final? Such practice is sanctioned by no sound 

precedent and is diametrically opposed to that wholesome principle 

of equity practice which discourages the re-examination of witnesses 

once examined except for good reasons satisfactorily shown, and dis- 

Be countenances enlargement of publication in the absence of a very 

| strong showing. John vs. Glasscock, 2 Ala., 249; Grier vs. Camp- 

bell, 21 Ala.,327; Rennbly vs. Stanton,24 Ala., 712; Lanier vs. Hill, 

| 30 Ala., 111; Malone vs. Carroll, 33 Ala., 191; Smith vs. Coleman, 

: 59 Ala., 260; Hammersley vs. Lambert, 2 Johns. Ch., 432; Dan. 

| — Prac., 948-’49. We decline to modify the decree of the chan- 
cellor. 
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OFFICE OF THE CLERK OF THE SUPREME COURT. 


I, John W. A. Sanford, certify that the foregoing pages, numbered 
from one to twenty, inclusive, contain a full, true, and correct copy 
of the opinion rendered by the supreme court in the above-entitled 


cause on file in this office. 
JOHN W. A. SANFORD, 
Clerk of the Supreme Court of Alabama. 


The above is a part of the Exhibit A to the plea filed by the de- 
fendants in the case of James N. Gilmer vs. Josiah Morris and Co. 
on the first day of November, 1886, filed Dec. 1st, 1886. 


Filed the first day of November, A. D. 1886. 
J. W. DIMMICK, Clerk. 


Petition for Order Setting Down Plea, &c., &c. 
Circuit Court of the U.S., Middle District of Ala. In Equity. 
J. N. GILMER vs. JostAH Morris ef al. 


The complainant in the above-mentioned case respectfully repre- 


' sents unto the hon. judge of said court that on the first day of 


November, 1886, the respondents in the said cause filed a plea in 
bar of all the relief prayed in the bill of complaint in said cause; 
wherefore the said complainant moves and petitions the court for an 
order setting said plea down for argument as to its sufficiency in 


law. 
J. N. GILMER. 
BRICKELL, SEMPLE & GUNTER, Of Counsel. 


Filed November 10th, 1886. 
J. W. DIMMICK, Clerk. 
324 TurspDay, December 21, 1886. 


Court met pursuant to adjournment. 
Present: The Honorable Don A. Pardee, United States circuit . 
judge, fifth judicial circuit, and Hon. John Bruce, judge of the dis- 
trict courts of the United States for the State of Alabama. 
The following proceedings were had: 


J. N. GrtMeEr vs. JostAn Morris. 


During the argument of this cause court adjourned until to- 
morrow morning at ten o’clock. 


WEDNESDAY, December 22, 1886. 


Court met pursuant to adjournment. 
Present: As on yesterday. 


J. N. GitMER vs. JostaH Morris. 


In this cause the argument of counsel was finished and the court 
took the case under advisement. : 
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33 Opinion of Hon. Jno. Bruce. 


JAMES N. GILMER 
v8. In Equity. 
Jos1AH Morris et al. 


Heard upon the allowance of defendants’ plea. 


R. C. Brickell, H. C. Semple, and W. A. Gunter for complainant. 
D. 8S. Troy, H. C. Tompkins, and A. T. London for defendants. 


Bruce, J.: 


The bill was filed September 20th, 1886, and sets out a pledge as 
collateral security in the year 1871 of one hundred and twenty shares 
in the Elyton Land Company, by plaintiff, to Josiah Morris to secure 
to him the repayment of the sum uf $6,000, which sum Morris had 
advanced for the purchase-money of said stock; that in the year 
1871 one-half of said stock was sold for the sum of $6,000, leaving a 
small amount of interest due to Morris, and that, in the year 1875, 
orator formed a parinership with one Donaldson, and desiring, as 
he charges in his bill, “to continue his bank account with said 
Josiah Morris & Co., and to obtain from them from time to time 
some accommodations by way of loans and discounts, arranged and 
agreed, in the early part of the year 1875, with said Morris that the 
said stock should be held by him not only to secure such balance as 
was due him on the original purchase thereof, but also for all in- 
debtedness which the said firm of Gilmer and Donaldson might incur 
to him or to his banking firm, * * * and afterwards and in 

ursuance of said agreement and up to the death of said Donaldson 
in 1876 the bank account of said Gilmer and Donaldson was opened 
and continued, * * * * and loans and discounts were made 
to them from time to time.” * * * * OQOrator says that after 
the death of Donaldson he formed other partnerships, and during 
the course of said dealings, under the name of Gilmer and Clanton 
and Gilmer & Merritt, the said Morris, through his said bank as he 
had for many years for all of orator’s previous firms, extended cred- 
its and made loans of money to said firms from time to time upon 
the faith and credit of said stock belonging to orator in his hands 
as a pledge as aforesaid ; but orator’s two firms last mentioned left 
— against them in closing their accounts with said Morris’ 

ank. 

The complainant states that large dividends have been paid to 
Josiah Morris on this stock, and, without stating in detail the further 
allegation of the bill, the averment is that “ Morris, continuously 
from the month of March, 1875, to the year 1884, did hold and ac- 
knowledged that he held said stock as a pledge on orator’s account 
and to secure the payment of said balances due him and his said 
bank.” The prayer of the bill is that the defendant, Josiah Morris, 
may be compelled by a decree of this court to account for and pay 
over to orator all such dividends as may have been paid upon said 
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stock since the same has been in his hands as aforesaid, after deduct- 
ing any and all indebtedness on the part of the orator to Morris and 
his said firm for which the stock is liable, and for general relief. 
To this bill the defendants plead in bar and say that on the 
seventh day of July, 1884, the plaintiff, James N. Gilmer, exhibited 
his bill of complaint in the chancery court of the sixth dis- 
34 trict of the sotlnetn division of the State of Alabama against 
these defendants, alleging his ownership of the identical 60 
shares of stock in the Elyton Land Company described in the pres- 
ent bill in this court, ond panies in that court the same relief as is 
prayed in the bill in this court; that in that suit the defendant an- 
swered the bill, and also answered an amended bill which was filed 
by the plaintiff in that cause in the State court, and that at the April 
term, 1885, of that court the cause was submitted on the pleadings 
and testimony on the merits thereof, and that by the decree of the 
chancellor, a copy of which is made a part of the plea, “it is ordered, 
adjudged, and decreed that complainant is not entitled to relief, and 
that his bill of complaint be dismissed out of this court.” * * * 
And that afterwards, on appeal, at the December term, 1885, the de- 
cree of the court below was affirmed by the supreme court of the 
State of Alabama. They thereupon plead said proceedings in bar 
of this action and say the matters set up in this bill have been heard 
and determined by a court of competent jurisdiction, and pray to be 
dismissed with their costs. 

It is admitted that the State chancery court which rendered the 
decree pleaded in bar of the present suit is a court of competent 
jurisdiction, and that it had jurisdiction of the parties and the sub- 
ject-matter of the suit, and that the parties in this suit are the same 
as in the former suit; that the thing sought to be recovered in this 
suit, to wit, 60 shares of stock in the Elyton Land Company, is the 
same thing which was sought to be recovered in the former suit, but 
the contention of the plaintiff is that the cause of action in this suit 
was not cause of action in the former suit, and that it could not have 
been so, because the cause of action in this was not within the issues 
made and determined in the former suit. 

Plaintiff contends that the allegations of the present bill are not 
the allegations of the bill in the State court; that the cause of action 
is neither in substance nor in fact the same cause of action, and that 
upon the present bill he has not had the one hearing and trial on 
the merits of his case which the law gives to every litigant. In! the 
discussion of this question what are we to understand " the words 
“ cause of action?” They seem, in some cases, to be used as synony- 
mous with the thing or demand in suit or of the subject-matter of 
the suit. We speak of a suit on a promissory note or contract, and 
in some sense the demand in suit is the cause in action, but, strict] 
speaking, is the promissory note the cause of the suit upon it or is it 
not rather the mere evidence of a right, which right is the real cause 
of the action? A cause of action springs out of facts which show a 
breach of some duty or obligation, to enforce which is the pur 
of a suit either at law or in equity; the cause of action is the right 
which—the part to the thing which is the subject-matter of the suit, 
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and not merely the thing itself. The distinction between the sub- 
ject-matter of a suit and the cause of action is maintained in Free- 
man on Judgments, §§ 252-256, and seems to be well founded. The 
bill in the State court was filed on the seventh day of July, 1884, 
which was subsequent to all the alleged acknowledgements of the 
pledge by Morris as charged in the present bill, which was filed on 
the 20th day of September, 1886, and the proposition of the plea is 
that as to the stock in suit the complainant is concluded by the 
judgment of the State court, not only to the questions which were 
actually passed upon by the court in that suit, but equally as 
35 to those questions which might have been passed upon and 
decided in that court. 

It is to be observed that, with the answer filed by Morris to the 
bill in the State court, there was also under the practice of equity 
in this State, a demurrer to the bill on the grounds (1) that the facts 
alleged show that the demand is stale and barred by the statute of 
limitations; (2) the complainant has an adequate remedy at law. 

In the opinion of the chancellor in the State court, filed as an ex- 
hibit to the plea, he says: “The statute of limitations, therefore, is 
a bar to the right of the complainant in this cause,” and the decree 
is “that the complainant is not entitled to relief, and that his bill of 
complaint be, and the same is hereby, dismissed out of this court.” 
The ruling and judgment of the State court on the former suit is 
thus shown to have been upon demurrer to the bill that the aver- 
ments thereof did not make a case for relief. The proposition of 
the plea is that under the law, as it has been settled, the statute of limi- 
tations of the State furnishes the rule of property in the United 
States court sitting in such States, and, the State court having passed 
upon the question of the right of the property of the stock sued for, 
that the rule of res judicata applies and the bar is complete. But 
did the State court in this case, when it held that the complainant 
had not in his bill stated a case for relief and dismissed the bill out 
of the court, pass upon the question of the right of property to the 
stock other than as it was shown by the averments of the bill in 
that case? The State court said in effect, by its decree, that com- 
plainant has not in his bill stated a cause of equity; and when it 
said that, could it say more and determine a cause of action which 
was not set up or stated in the bili? 

What is the rule of res judicata? It is thus stated in Russell vs. 
Place, 94 U. S., 608: 

“ It is settled law that the judgment of a court of competent juris- 
diction, upon a question directly involved in one suit, is conclusive 
as to that — in another suit between the same parties.” 

In McCall v. Jones, 72 Ala., 371, the court says: 

“The rule of res judicata or former recovery is confined to those 
cases where the parties to the two suits are the same, the identical 
point is directly in issue, and the judgment has been rendered in the 
first suit on that point.” 

And again, in the same case, the court says it is not only essen- 
tial that the issue or point in question must either have been actu- 
ally decided or necessarily involved in the first case, but the first 
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judgment sought to be pleaded in bar in the second suit will not be 
available as a defense unless it was a judgment upon the merits of 
the case, citing authorities. 

An indefinite list of authorities might be cited to the same effect, 
but I will only add here Bigelow on Estoppel, at page 75, where he 
says: 

‘ The peculiarity of the plea of former judgment consists, there- 
fore, in the fact that it shows that a certain claim or demand has 
already been tried and determined. ‘To this end it must be shown 
that there is identity between the present and the previous cause of 
action. The question, then, to be decided — whether the two causes 
of ction are the same. If they are not identical, the defense isa not 
ood.” 
: Now, can it be maintained, in the light of the law as stated in the 
authorities cited, that the question of the right of the complainant 
to redeem from the pledge of 1871 was the same question presented 
to the court in the case at bar, which is the right to redeem 
36 the same property, it is true, but from a pledge made in 1875 
upon a distinct agreement creating a distinct trust from the 
pledge of 1871, and an alleged continued acknowledgment of the 
trust relations between the parties down to a recent period prior to 
the filing of the bill? And, again, can it be held that the merits of 
the case presented to the State court are the merits of the case at bar, 
and that the same evidence pertinent to support the bill in the case 
at bar would have been pertinent to support the bill in the State 
court? The proposition of the plea seems to go to this extent: 
That a os filing a bill of complaint in court to enforce the 
right which he claims to the subject-matter of his suit, must state, 
in his pleading, every ground and cause of action upon which he 
bases his right to recover, and if he does not do so, and is met by 
demurrer, upon which the court decrees the plaintiff does not show 
any right to relief and dismisses the bill of complaint, that such 
judgment is a bar, not only to a second suit stating the same cause 
of action, but equally a bar to any bill of complaint which the 
plaintiff might file upon any other possible ground or theory of his 
right to recover. 

Is that the law, and do the adjudged cases carry the rule of res 
judicata to that extent ? 

The case of Durant v. Essex Co., 7 Wall., 107, is relied on to sup- 
port this plea. It was there held that “a decree dismissing a bill 
In an equity suit in the circuit court of the United States, which is 
absolute in its terms, unless made on some grounds which does not 
go into the merits, is a final determination of the controversy and 
constitutes a bar to any further litigation of the same subject be- 
tween the same parties,” but that is not the case of the dismissal of 
a bill upon demurrer for want of equity, but after testimony was 
taken on both sides and the case was heard on its merits and argued 
by counsel. See page 110 of this opinion. 

The defendants rely on the case of House v. Mullen, 22 Wall., 
where the court, at page 47, say: “As the record stands, this decree 
might be pleaded successfully as a bar to any other bill brought by 
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Eliza House or by Mary Hunter, her child, in assertion of her right 
to this lot, though we are of the opinion that the only defect in the 
bill is that it shows no interest in Mary Hunter, while it does show 
a good cause for equitable relief on the part of Eliza House.” The 
court would naturally presume that Eliza House had stated her case 
in her bill, and the court would not affirm a decree that would bar 
her right to the lot in question, meaning, of course, her right as 
shown by her bill, and the question as to whether she might not 
have some other ground or cause of action as to the property was 
not in the mind of the court, and the question we are considering 
was not before the court. 

The case of Aurora City v. West, 7 Wall., 83, is relied on in sup- 
port of the plea, and there the rule is thus stated : 

“ Except in special cases, the plea of res judicata, says Taylor, 
applies not only to the points upon which the court was actually 


' required to pass an opinion and pronounce judgment, but to every 


point which properly belongs to the subject of litigation and which 
the parties, exercising reasonable diligence, might have brought for- 
ward at the time.” 

This rule evidently applies to cases where there has been a trial 
upon defined issues, fon in such cases, when a party fails to present 
proof to sustain his case upon the issue made, he cannot afterwards 

be allowed to avoid the rule on the ground that he did not 
37 do that which he had the full opportunity todo. In that 
case, on the same page, the court limits the rule of res judicata 
to matter in the second suit which “was open to the party within 
the legitimate scope of the pleadings in the first suit and might 
have been presented in that trial.” Many other cases are cited in 
support of the plea, which are more or less in point; but it may be 
fairly questioned if any of them go to the extent of this plea, though 
some of them, in expressions used in the opinions, but on the ques- 
tions actually decided, would seem to go to that extent. These cases 
seem to make no distinction between the subject-matter of the suit 
and the cause of the action—a distinction which seems to be well 
maintained, and which seems to logically result from the doctrine 
which is fundamental in res judicata that the judgment of the court, 
in order to be bar to a second suit, must have been upon the same 
uestion, either actually decided or necessarily involved, and within 
the scope of the issues in the first suit. 

Is it not sometimes the. case that the matter in controversy may 
be based 7 different grounds or causes of action; and is it sound 
in principle to say that, when asparty presents his case to a court on 
one ground and theory of his right to recover, if it should appear 
that he was mistaken he should be visited with the penalty of a 
conclusive bar to any and every ground of relief? 

It is said, in Thompson v. National Bank, 106 Mass., 128, that a 
plaintiff in a bill in equity is not concluded on demurrer by his 
allegations of law; and it would seem to be a severe rule that a 

laintiff should be visited with such fatal consequences if he should 
mistaken in the theory of law upon which he should file his bill. 
The law seeks the merits of a cause rather than to put a party on 
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any calculation of chances for and against the successful assertion of 
his legal rights. It may be said that in such a case a complainant 
may amend and state other and different grounds of relief. 

But does not his right to amend imply his right, at his option, to 
state a new case in another bill of pom m Hay If the complainant 
had amended his bill in the State court and stated a case for relief, 
and the defendant had answered and the plaintiff replied, if the 
answer contained matter for replication, and a trial had then been 
had upon issues thus tendered and joined the judgment of the court 
would be conclusive, not only as to the questions actually and neces- 
sarily passed upon by the court, but also upon the questions which 
might properly have been passed upon under the issues made and 
tendered in the pleadings. This statement of the rule is as far as 
the adjudged cases carry it, and under its operation the merits of a 
cause could generally be reached; at least the parties would have 
opportunity to present the merits; but, in a case like the one the 
judgment in which is pleaded here in bar, how can the judgment 
be a bar to any other cause of action than the one stated in the bill 
before the court? It may be said, generally, that party, in bring- 
ing his suit, has a right to state his case at will. A complainant in 
equity determines what shall be the scope of his bill and what mat- 
ter he will present for issue to his adversary; and it is not specu- 
lating or experimenting not to state matter which, upon other or dif- 

ferent theory of his cause, might be ground of another ection. 
38 In support of these views and the rule, as stated supra, the 

following cases are cited: Gould v. Evansville R. Co., 91 U.S., 
534; Packet Co. v. Sickles, 5 Wall., 592; McDonald v. Life Ins. Co., 
65 Ala., 358 ; Gilman v. Rives, 10 Peters, 301; Griffin v. Seymour, 15 
Iowa, 32; Bonnifield v. Price, 1 Wyo., 223; Los Angelos v. Mellus, 
59 Cal., 444; Stowell v. Chamberlain, 60 N. Y., 275; Pritchard v. 
Woodruff, 36 Ark., 196; 1 Herm. Estop., §§ 133, 155. In Bigelow 
on mes DS fm pp. 50, 51, it is said: A judgment rendered on the 
ground of insufficiency of plaintiff’s declaration or dismissing a bill 
in chancery for insufficiency is not a bar to another suit, and a line 
of authorities are cited, among which are Thomas v. Hite, 5 B. Mon., 
590; Morrell v. Morgan, 65 Cal., 575; 4 Pac. Rep., 580, and some of 
the cases cited supra. It may be said, however, that in some of these 
cases the judgment was held to be no bar on what might be called 
special grounds, as in one case, for want of proper parties. Others 
of them are up to the proposition stated, though the author, like 
other elementary writers, gives the rule as found in the adjudged 
cases, when they are, perhaps, not in harmony with one another. 
Among the many cases cited by the complainant in support of his 
bill, the case of Gould v. Evansville R. R. Co., supra, seems to have 
particular application here; not that it is like the case at bar, in 
facts, but the court states the rule in that case, both as to when a 
prior judgment of a court is a bar to a second suit and when it is 
hot; and, at page 534, says: “ That if judgment is rendered for de- 
fendant on demurrer to the declaration or to a material pleading in 
chief the plaintiff can never after maintain against the same de- 
eine — any similar or concurrent action for the same 
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cause or upon the same grounds as were disclosed in the first decla- 
ration, for the reason that the judgment upon such demurrer de- 
termines the merits of the cause, and a final judgment deciding the 
right must put an end to the disprte, else the litigation would be 
endless; but it is equally well settled that if the plaintiff fails on de- 
murrer in his first action from the omission of an essential allega- 
tion in his declaration, which is fully supplied in the second suit, 
the judgment in the first suit is no bar to the second suit, though 
the respective actions were instituted to enforce the same right, ior 
the reason that the merits of the case, as disclosed in the second 
declaration, were not heard and decided on in the first action.” 
Citing authorities. 

The court, in that case, sustained the plea upon the ground that 
the substance and legal effect of the two pleadings—that is, the 
declaration of the first and the second suit—were the same in all 
material respects, and that the alleged differences were unsubstan- 
tial. We have, however, the rule stated with as much clearness as 
in any of the cases cited; and, while the case which the court was 
considering fell within the rule of res judicata, does not the case in 
bar fall within the other part of the rule that the judgment in the 
first suit is a bar only to the case stated and the merits disclosed in 
the declaration in the first suit? Certainly it is so, unless it should 
be held, as it was in that case, that the two suits, as disclosed in the 
respective bills filed in the State and in this court, are the same, 
and that the differences alleged in the two pleadings are nominal 

and unsubstantial. 
39 The remaining question, then, is, Are the two cases the 

same? By what rule or test shall the question be deter- 
mined? Thesubstance of the bill in the case at bar has been stated 
with some particularity, and attention must be given to the amend- 
ments that were made to the bill in the State court after it was filed, 
not only to what was by amendment added to the first paragraph of 
the bill, but also to what was stricken from it and the changes made 
in the subsequent paragraphs of the bill... It is not too much to say 
that the amendments materially changed the substance and nar- 
rowed the scope of the bill from what it was when first filed, and 
really reduced the claim made to redeem the stock from the pledge 
of 1871. Noquestion is here made as to the right of the complain- 
ant so to amend his bill, though it may be noted that, with the an- 
swer filed to amended bill, there are the same demurrers as were 
interposed to the bill as first filed, and, in addition to other grounds 
of demurrer, one of which is “that the bill, as amended, makes an en- 
tirely different case from that made by the original bill.” 

If the bill in the State court had not been amended after it was 
filed perhaps there might be some difficulty in pointing out sub- 
stantial differences between it and the bill in the case at bar; but, 
however that may be, the question is, Are the two bills in substance 
the same, and by what rule or test shall that question be determined ? 
We have already seen that the bill in the case at bar sets out a dis- 
tinct pledge, in the early part of the year 1875, upon a distinct agree- 
ment, which need not be repeated, and alleging a state of facts which, 
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if true, is inconsistent with any defense of the statute of limitations 
or any application of the doctrine of laches, and showing on the 
face ot the bill that different testimony will be required to sustain 
from that required to sustain the bill in the former suit in the State 
court. 

In Freeman on Judgments it is said, section 259— 

“The best and most invariable test as to whether a former judg- 
ment is a bar is to enquire whether the same evidence will sustain 
both the present and former action. If this identity of evidence be 
found it will make difference that the form of action is not the 
same. * * * On the other hand, if different proof be required 
to sustain the two actions a judgment in one of them is no bar to 
the other. If the evidence in the second suit between the same par- 
ties is sufficient to entitle the plaintiff to a recovery his right cannot 
be defeated by showing any Judgment against him in any action 
where the evidence in the present suit would not, if offered, have 
altered the results.” 

It may be said, however, that the proof necessary to sustain the 
bill in the present suit would have — pertinent to defeat the defense 
of the statute of limitations and the application of the doctrine of 
laches in the former suit in the State court; but upon what issue 
would such proof have been pertinent in that cause, and did the 
complainant tender an issue in his bill upon which such evidence 
could have been properly received? ‘The supreme court of the 
State, in affirming the decree of the chancellor in the court below, 
say: “ There is neither averment nor satisfactory proof of any recog- 
nition on defendant Morris’ part of any existing trust relation be- 
tween himself and the complainant between the times of the origi- 
nal transaction and the filing of the bill.” It is manifest that such 
a remark cannot be made in reference to the averments of the bill 

in the case at bar; and if it be correct to say there was no aver- 
40 ment, as stated in the former suit, then how can we in this 

case hold that the question presented here by the matter of 
the bill in the case at bar has passed in rem judicalum in the former 
suit in the State court? 

The legal maxim that the allegata and probata must correspond 
and agree applies here, and if there was no averment, then no issue, 
and if no issue, there is no room for proof and no ground a 
which an estoppel can rest. Tried, then, by the test which the law 
furnishes, the bill in the case at bar is not, either in substance or 
legal effect, the same bill as that which was preferred in the former 
suit in the State court, and the plea therefore is insufficient, and it 
is so ordered. 

I am authorized by my brother Pardee, who heard the case with 
me, to say that he concurs in holding the plea insufficient on the 
single ground that the suit in the State court seems to have been to 
enforce a different trust from the trust charged in the present bill. 
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41 Order of Court Overruling Plea of Defendant. 


In the Circuit Court of the United State; for the Middle District of 
Alabama. In Equity. 


James N. GILMER vs. Jos14H Morais, F. M. BILLine. 


Tuvespay, March 1, 1887. 


Present: The Hon. John Bruce, one of the judges of the court, 
present and presiding. 


Upon consideration it is ordered and adjudged that the plea of 
the respondents heretofore filed in this cause be, and the same is 
hereby, overruled and declared insufficient in law asa bar to the 
case made by tiie bill of complaii.', but it is ordered that said plea 
may stand as answer to so much of said bill of complaint as is 
founded upon the original pledge of 1871, independent of any 
acknowledgment of the trust relationships by Josiah Morris after 
that time, the court being of the opinion that the decree of the State 
court settled as between these parties that the original pledge of 
1871, irrespective of any acknowledgment, express or implied, after 
that time was barred by the statute of limitations. It is further 
ordered that the respondents file their further answer to complain- 
ant’s bill in thirty days, respondents having asked the allowance of 


that time for that purpose. 
JOHN BRUCE, Judge. 


Answer of Defendant, Josiah Morris. 


In the Circuit Court of the United States for the Middle District of 
Alabama. In Equity. 


JAMES N. GILMER 
vs. + No. 89. 
JostIAH Morais et al. 


The answer of Josiah Morris, one of the defendants, to the bill of 
complaint of James N. Gilmer. 


This defendant, reserving to himself all right of exception to the 
bill of complaint filed in said cause, for answer thereto saith as 
follows : 

1. In answer to the first paragraph of said bill and to so much 
and to such other parts of said bill as aver or allege that complain- 
ant ever was the owner or really interested in the said one hundred 
and twenty shares of stock of the Elyton Land Company, or of the 
sixty shares for which he seeks in said bill to hold this defendant 
liable, this defendant says that he denies that complainant ever be- 
came or was a subscriber to the capital stock of the Elyton Land 
Company for said one hundred and twenty shares or for any other 
shares in said company; and this defendant further denies that he 
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ever made any agreement with complainant to advance the sum of 
six thousand dollars or any other sum to pay for said stock for com- 
plainant or to wait upon complainant for repayment or to hold said 
stock as a pledge or otherwise for complainant. 

This defendant admits and avers that about the month of Decem- 
ber, 1870, the Elyton Land Company was organized as a corpora- 
tion under the general incorporation laws of the State of Alabama; 
that the capital stock of said corporation was fixed at the sum of 
two hundred thousand dollars, divided into two thousand shares of 
the par value of one hundred dollars each ; that the whole of the 
said capital stock was paid for by this defendant in the fol- 
lowing manner: This defendant bought and paid for a tract of 
land near Elyton, in Jefferson county, Alabama, where the city of 
Birmingham is now located; that in payment of all of said 
capital stock of said Elyton Land Company this defendant 

conveyed to the said Elyton Land Company the said 
42 tract of land; that upon the organization of the said com- 

pany this defendant agreed to let certain persons have cer- 
tain parts of said capital stock so paid for by him as aforesaid upon 
their paying him therefor fifty dollars per share, with interest from 
date of the said payment, for said land by this defendant, and that 
among the persons so selected by this defendant was Francis M. 
Gilmer, Jr., father of complainant, but this defendant denies that 
he ever had any understanding or agreement with or ever selected 
complainant to take any part or portion of said stock; and this 
defendant further denies that the said J. N. Gilmer was selected by 
said Elyton Land Company or any one for it to take any part or 
portion of said capital stock otherwise than is herein shown; that 
the number of shares which the said F. M. Gilmer, Jr., had the 
privilege of taking was one hundred and twenty; that at the time 
of the organization of said Elyton Land Company the said F. M. 
Gilmer, Jr., was president of the South and North Alabama Rail- 
road Company, and was actually insolvent or very greatly embar- 
rassed, and he then informed this defendant that owing to his offi- 
cial relation with said railroad company and to his embarrassed 
condition it would be impossible for him, the said F. M. Gilmer, 
to hold and enjoy one hundred and twenty shares of stock in his 
own name, and requested this defendant to allow him to take said 


- stock in the name of his son, the complainant; that the said F. M. 


Gilmer subscribed for the said one hundred and twenty shares of 
stock for his own use and benefit in the name of his said son, the 
complainant, but the same was paid for, as aforesaid, by this de- 
fendant, but neither the said F. M. Gilmer nor the said J. N. Gil- 
mer ever was liable to the said company by reason of the said sub- 
scription ; that the said F. M. Gilmer was selected by this defendant 
as one of the stockholders of the said company on personal grounds, 
none of which applied to the complainant; that complainant was 
not present when the subscription was made and was ignorant of 
the whole transaction between this defendant and F. M. Gilmer and 
the subscription for the said stock by the said F. M. Gilmer. 

This defendant agreed with said F. M. Gilmer that he, this de- 
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fendant, would let him, the said F. M. Gilmer, have the said one 
hundred and twenty shares of stock in the name of the complain- 
ant upon the payment to this defendant of the said sum of fifty 
dollars a share, with interest thereon, and he would upon such pay- 
ment transfer the same, and in pursuance of said agreement this 
defendant did have issued a certificate for said one hundred and 
twenty shares of stock in the name of complainant about the 23rd 
aay of November, 1871. This defendant further avers that com- 
plainant was without influence or money, and there were no rela- 
tions existing between him and this defendant either of friendship 
or otherwise to induce him to make any selection of him, the said 
complainant, as a stockholder, and this defendant denies that he 
ever made any agreement or arrangement with the complainant in 
reference to the said stock. This defendant further says that when 
the said certificate of one hundred and twenty shares of stock was 
issued it was delivered to this defendant, and immediately there- 
after complainant, at instance and request of said F. M. Gilmer, 
transferred the said certificates to this defendant, but the date of 
said transfer was not inserted until the 30th of December, 1871; 

and defendant further avers that the said certificate never 
43 was in the possession or under the control of the complain- 

ant or F. M. Gilmer at any time, but the same was continu- 
ously in the possession and under the control of this defendant 
under the agreement and understanding with F. M. Gilmer; that 
when the same was paid for as aforesaid that this defendant would 
turn over and deliver said certificate to said F. M. Gilmer; that be- 
tween the 23rd of November and the 30th of December, 1871, this 
defendant sold sixty of said shares to Charles Linn for the sum of 
six thousand dollars; that the certificate for the one hundred and 
twenty shares was sent to the office of the company by this defend- 
ant with instructions to issue in lieu thereof sixty shares of said 
stock to Charles Linn and sixty shares in the name of the com- 
plainant; that in pursuance of said instructions two certificates for 
sixty shares each were issued, one to the said Charles Linn and the 
other in the name of complainant; that the certificate for the sixty 
shares issued in the name of complainant was delivered to this de- 
fendant, and complainant thereupon, and while the same was still 
in the possession and control of this defendant, endorsed a transfer 
of the same to this defendant on the back thereof in the words and 
figures following, to wit: 


“For value received, I hereby sell, transfer, and assign to Josiah 
Morris the shares therein mentioned and authorize Charles Linn to 
make the necessary transfer on the books of the company. 


“ Dated Dec’r 30th, 1871. 
“(Signed) J. N. GILMER. 


“In the presence of— 
“F, M. GILMER, Jr.” 
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And this defendant avers that the said F. M. Gilmer, Jr., who 
witnessed the said transfer was the father of the complainant; that 
after the sale of the said sixty shares of stock to the said Charles 
Linn there still remained to be paid to this defendant the interest 
on the said sum of six thousand dollars, at which price he, defend- 
ant, had agreed to sell the said one hundred and twenty shares to 
the said F. M. Gilmer as aforesaid, for more than one year at eight 
per cent., which neither the said F. M. Gilmer nor the said J. N. 
Gilmer ever has paid or tendered nor which either of them has ad- 
mitted any liability to this defendant or promised to pay the same. 

This defendant further denies that either the said complainant or 
his said father, F. M. Gilmer, Jr., ever was the owner of the said 
one hundred and twenty shares of stock in the Elyton Land Com- 
pany or of the sixty shares herein referred to and transferred by 
complainant as aforesaid, and this defendant denies that — ever 
parted with the ownership of the said one hundred and twenty 
shares, for which a certificate was issued in the name of the com- 
plainant, or any of said shares until he sold the sixty shares to 
Charles Linn as aforesaid and the remaining sixty shares to one 
Baldwin or Woodward in the year 1881 for six thousand dollars. 
This defendant avers that the transfer of said certificates of stock 
were made absolute to this defendant in pursuance of the agree- 
ment and understanding that the same was to be and remain his 
property, and that the said F. M. Gilmer was not to have any in- 
terest in or right thereto until the same was paid for as aforesaid 
and in order that the defendant might have absolute power and 
control over thesame until they were so paid for, including the right 
to sell the same at his discretion, and this defendant avers that he 
held and had the possession, control, and ownership of the sixty 
shares remaining after the sale of the said sixty shares to 
Charles Linn until the year 1881, when he sold the said remain- 

ing sixty shares to one Baldwin or Woodward; this defend- 
44 ant further avers that after the transfer of the said sixty 

shares to him the value thereof became very much dimin- 
ished, and between the 30th day of December, 1871, and April, 1881, 
the said shares went down to the value of less than the value of 
twenty dollars per share, and for the greater portion of said period 
of time the same were worth greatly less than par; that during all 
this time complainant and F. M. Gilmer and this defendant lived 
in the same city, met almost daily, and had many transactions; 
that complainant and F. M. Gilmer were all of this time pressed for 
money and were largely indebted to this defendant and to his bank- 
ing firm on account of money loaned and advanced to them and 
neither of them ever mentioned or suggested in any way that they 
had any interest or claim in or te the said sixty shares of stock ; 
that some time in the month of March, 1875, the said sixty shares of 
stock for which this defendant had and held the certificate, with the 
transfer indorsed thereon by complainant as aforesaid, were levied 
upon by the sheriff of Jefferson county to satisfy an execution, in 
which complainant was a defendant, for about the sum of two hun- 
dred and thirty-three dollars; that this defendant upon being in- 
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formed of the said levy consulted counsel and was advised that 
although the stock was really the property of this defendant, yet, in- 
asmuch as the same stood upon the books of the company in com- 
plainant’s name, it was liable under the statute of Alabama to such 
execution, and that this defendant would be compelled to pay off 
the said execution in order to prevent a sale of said stock there- 
under, and this defendant acting upon such advice paid off the 
amount of said execution. 

And thereupon this defendant, on the 30th day of March, 1875, 
with the knowledge of complainant and the said F. M. Gilmer, sur- 
rendered the said certificate for sixty shares, issued in the name of 
complainant, and received in lieu thereof from the said company a 
certificate in his own name for sixty shares, of which he had the 

ossession, control, and dominion continuously until the month of 
April, 1881, when he sold and transferred the same, with other 
shares, to one Baldwin or Woodward ; that during the time between 
the 30th day of March, 1875, and the date of said sale to the said 
Woodward or Baldwin, in April, 1881, this defendant held and 
claimed said stock as his property and never admitted, acknowl- 
edged, or recognized that the said J. N. Gilmer or F. M. Gilmer had 
any right or title to the same or interest therein; that after said 
30th day of March, 1875, neither the said J. N. Gilmer nor the said 
F. M. Gilmer ever claimed any right to or any interest in said stock 
and neither one of them ever mentioned or referred to the same 
until just prior to and about a month before the filing of the bill in 
the chancery court, at Montgomery, Alabama, hereinafter referred 
to, on the 7th day of July, 1884; that after said 30th day of March, 
1875, and prior to the filing of the said last-mentioned bill, the said 
J. N. Gilmer, as a member of different firms, became indebted to the 
firm of Josiah Morris and Company, of which this defendant was 
and is a member, in considerable sums of money on account of 
money advanced to his said firms by them; that frequently and at 
various times between said 30th day of March, 1875, and the sale of 
said stock to said Woodward or Baldwin, and after said sale, the firm 
of Josiah Morris and Company frequently urged and pressed the 
said J. N. Gilmer for the payment of said indebtedness; that the 
same was paid by the said J. N. Gilmer in small sums at dif- 

45 ferent times, but was not fully paid until the year 1883; that 
during none of that time did the said J. N. Gilmer, when be- 

ing so pressed and urged for the payment of said indebtedness, ever 
claim that this defendant held said stock in anywise for him or 
held the same as security for any indebtedness of complainant or of 
any firm of which complainant was a member, nor did he ever men- 
tion or say anything to this defendant in relation to such stock, but 
always admitted said indebtedness and promised from time to time 
to pay the same; and this defendant further avers that there never 


was at any time any agreement or understanding, expressed or im- 


lied, between this defendant and complainant or between this de- 
endant and said F. M. Gilmer, acting for complainant or otherwise ; 


that said shares of stock or any of them should become the property } 
of said J. N. Gilmer or of said F. M. Gilmer for him or otherwise, or 
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that this defendant’s titles to said shares should be divested until 
the said shares of stock were paid for; on the contrary, in all the 
negotiations between defendant and said F. M. Gilmer in respect to 
said stock (the whole of which negotiations are set forth in this 
answer) it was distinctly understood and agreed that the said stock 
should remain and be the property of this defendant until it was 
paid for at rate of fifty dollars per share, to wit, six thousand dollars 
for the one hundred and twenty shares, with interest thereon from 
the time the defendant had paid out the money for the land as afore- 
said, and this understanding and agreement was continued as to 
the sixty shares which remained after the sale to Charles Linn, as 
hereinbefore averred, and neither the original one hundred and 
twenty shares nor the sixty shares which remained after the sale to 
Charles Linn were ever in the custody, control, or dominion of com- 
plainant, and the beneficial ownership thereof never vested in com- 
plainant or the said F. M. Gilmer. This defendant avers that the 
custody, control, and dominion of said original one hundred and 
twenty shares and of the remaining sixty shares after the sale. to 
Linn were retained by this defendant, subject to his agreement with 
F. M. Gilmer that he would sell and transfer the same to F. M. Gil- 
mer in the name of complainant whenever the said F. M. Gilmer 
should pay for the same, with interest as aforesaid ; and this defend- 
ant further avers that neither the said F. M. Gilmer nor complain- 
ant ever promised or agreed to pay to this defendant the amount of 
six thousand dollars which this defendant had paid for said one 
hundred and twenty shares of stock or any part thereof, nor did 
they or either of them ever become liable to this defendant therefor, 
nor has either of them ever admitted any liability on their part to 
pay the defendant the said sum of six thousand dollars or any part 
thereof nor the interest thereon until the filing of the bill in the 
chancery court of Montgomery hereinbefore referred to in the year 
1884; and this defendant further avers that complainant never did 
subscribe for any stock in the Elyton Land Company and never be- 
came liable to the said company for or on account of any subscrip- 
tion to any stock in said company, and at the time his name was 
written as a subscriber for the stock of said company by his father, 
F. M. Gilmer, his said father had no authority from him tu sub- 
scribe for the same, and the stock for which his said father so signed 
his name to the subscription list was in fact paid for to said com- 
pany by this defendant, as hereinbefore alleged. 
2. In answer to the second paragraph of said bill this defendant 
admits that he did pay as hereinabove stated for said stock and 
other stock issued by said company, but this defendant says 
46 _— that it is not true that complainant does not know and has 
never been inforined when the said sum was paid by this de- 
fendant, and defendant avers that in the evidence taken in the said 
suit in the chancery court at Montgomery, hereinafter referred to, 
the facts hereinbefore averred by this defendant — alleged and proved, 
and the said F. M. Gilmer, complainant’s father, with whom this 
defendant made the only agreement that ever was made in regard 
to the said shares of Aree knew that the same were paid for by this 
7—1150 


oe OR AY BE. AMR A CO Le ge * 


50 JOSIAH MORRIS VS. JAMES N. GILMER. 


defendant before the same ever were issued. This defendant, fur- 
ther answering, denies that the said stock ever was placed by com- 
plainant with him, and avers the fact to be that complainant never 
had the possession or control of the said stock or any part thereof. He 
admits that the certificate was transferred by endorsement to him 
by the complainant while the same was still in his, defendant’s, pos- 
session, control, and dominion ; but this defendant denies that com- 
plainant ever transferred the beneficial ownership in said stock to 
him, defendant, or that complainant ever was entitled to or had any 
beneficial or real ownership of said stock at any time. 

This defendant has been advised by his counsel and believes, and 
upon such advice and belief avers, that neither his agreement with 
the said F. M. Gilmer nor the endorsement nor transfer of said 
stock by complainant as made ever constituted the transfer of said 
certificates for one hundred and twenty shares or the certificate for 
sixty shares a pledge of said stock, but at most amounted to no more 
than a privilege of purchasing on the part of the said F. M. Gilmer or 
a conditional sale of said stock ; and he further avers that the condi- 
tion on which the said stock might become the property of said F. 
M. Gilmer was never performed. 

3. This defendant, in answer to the third paragraph of said bill, 
says that he denies that shortly after the issuance of said certificate 
for one hundred and twenty shares one-half thereof, namely, sixty 
shares, was sold with the consent or by the direction of complain- 
ant; but this defendant avers that the said sixty shares were sold 
with the knowledge of complainant by this defendant to Charles 
Linn for six thousand dollars, as is hereinbefore stated ; but defend- 
ant denies that the proceeds of the sale of said stock ever was placed 
to the credit of complainant’s indebtedness to him, defendant, for 
the original cost of the said stock, for defendant denies that com- 
plainant ever was indebted to him for the original cost of said stock 
or that he ever agreed to pay for the same or to assume any liability 
therefor ; and defendant avers that complainant never did admit 
any liability to pay said six thousand dollars or any part thereof 
until the year 1884, when, by his bill filed in the chancery court 
at Montgomery as aforesaid, he offered to pay such sum as might 
be found to be due and owing by him to this defendant. 

This defendant admits that the certificate was issued in the name 
of complainant after the sale of the said one-half of said stock 
for the remaining sixty shares, and that complainant endorsed the 
said certificate to this defendant; but this defendant denies that 
complainant ever had the possession or control of said certificate or 

‘ ever had the beneficial ownership thereof or that he ever 

47 placed the same with this dituidont in pursuance of the 
agreement as alleged in the said bill or otherwise, or that com- 
plainant ever placed or put the said stock or the certificate therefor 
with this defendant as a pledge to secure the payment of the balance 
due by complainant to him on account of the original payment for 
said stock or for any other indebtedness; for this defendant avers 
the fact to be that complainant never was in any way liable to him 
on account of any payment for said stock. Defendant admits that 
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he held the said certificate until the month of March, 1875, when 
the same was transferred on the books of the company, as hereinbe- 
fore alleged ; and defendant admits that he made no demand for the 
payment of any balance due him by complainant on account of said 
stock, because complainant never owed him any balance; nor did 
he give complainant any notice to redeem said stock; nor did he 
give complainant any notice to transfer the said stock on the 
books of the company; but on the 30th day of March, 1875, 
as aforesaid, he, defendant caused the said certificate to be transferred 
to himself with the knowledge of complainant. Defendant admits 
that the stock remained on the stock book of said company, in com- 
plainant’s name, until March 30th, 1875; but this defendant denies 
that complainant ever appeared or participated in the meetings of 
said company as the owner of said stock within the knowledge, re- 
membrance, or belief of defendant. 

4. For answer to the fourth paragraph of said bill, this defendant 
admits the purpose and object of said company was to buy landsat the 
crossing of two or more lines of railroads and to lay the lands into lots 
for a city, and that the city of Birmingham, Alabama, was built at 
the site purchased by said company from this defendant as afore- 
said ; but this defendant denies that he or his associates in the enter- 
prise expected to wait for the building of a city; but he avers that 
they then anticipated that the value of the land purchased would be 
greatly enhanced in a very short time; and in fact this expectation 
was realized by the advance in the value of the stock of the land 
company to near one hundred per cent. on the price at which this 
defendant agreed that F. M. Gilmer might buy said one hundred 
and twenty shares of stock, as hereinbefore set forth, within about 
a year after its organization. 

5. In answer to the fifth paragraph of said bill, this defendant says 
that it is not true that the progress of the city of Birmingham was 
not great until about the year 1880, and defendant avers the fact to 
be that the value of the property was greatly enhanced shortly after 
the organization of the land company, and the company’s stock ad- 
vanced in value as herein alleged ; that in the year 1873 the finan- 
cial crisis which prostrated the business interests all over the country 
had its influence upon the progress of the land company and its 
stock became greatly depreciated, so that between the years 1871 
and 1880 it was offered for sale at a price below $25 a share. De- 
fendant admits that since the year 1883 said stock has been paying 
large dividends, amounting in the aggregate to as much as one 
hundred percent. per annum. Defendant also admits that since 
the sale of one-half the one hundred and twenty shares of stock in 
1871 and up to the month of March, 1875, said sixty shares were 

worth more than the interest on the original sum of six 
48 thousand dollars, which was to be paid by this defendant for 

and on account of said one hundred and twenty shares, as 
herein more fully stated, but defendant denies that either said one 
hundred and twenty shares or said sixty shares of said stock were 
ever pledged to him by complainant, or that complainant ever had 
any beneficial interest or ownership in said stock. Defendant fur- 
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ther denies that after 1875 the stock was worth par at all times, and 
the defendant avers the facts to be that the said stock never was 
worth — at any time from 1874 to 1881, but since 1881 has become 
very valuable. He admits that in 1874 sixty shares of the stock of 
said land company, with the dividends declared up to that time, 
were worth at least thirty thousand dollars, and he admits the pres- 
ent value of sixty shares of the stock of said company, with all 
dividends declared up to this time, is at least one hundred and fifty 
thousand dollars, but this defendant avers that at no time since the 
year 1871, up to the month of March, 1875, was the said stock worth 
as much as F. M. Gilmer was indebted to this defendant and to the 
firm of Josiah Morris and Company, of which this defendant was a 
member. 

And this defendant further says he has been advised by counsel, 
and upon such advice avers, that neither the said F. M. Gilmer nor 
complainant could in any event call upon or require this defend- 
ant to make a transfer of said certificate until he or they had paid 
this defendant all sums which he or they might owe this defendant 
or his said firm of Josiah Morris and Company; and defendant 
avers that on the 30th day of March, 1875, said complainant was 
indebted to this defendant and tothe firm of Josiah Morris and 
Company in a large amount, which indebtedness said complainant 
was bound in equity and good conscience to pay before demanding 
from defendant a conveyance of said stock, even if he, the said com- 
plainant, had been entitled to such conveyance, which this defend- 
ant denies, and it was the duty of complainant, if entitled to a con- 
veyance of said stock, to demand such conveyance within a reason- 
able time, to wit, within six years from the said 30th of March, 
1875; and this defendant avers that this complainant not only failed 
and neglected to request or demand a conveyance of said stock or 
any part thereof to himself within a reasonable time, as aforesaid, 
but said complainant abandoned all claim to said stock and never 
set up any claim to the same or made any request or demand for 
the conveyance thereof to himself from the said 30th day of March, 
1875, until about a month before the filing of his said bill in the 
chancery court at Montgomery, on the 7th day of July, 1884, and 
after said shares had greatly increased in value, as herein stated. 

6. In answer to the sixth paragraph of said bill, this defendant 
admits that complainant was, in the early part of 1875 and had 
been for many years before, a resident of the city of Montgomery, 
Alabama, and that complainant formed a partnership with Pressley 
W. Donaldson, who was complainant’s brother-in-law, and who also 
resided in said city of Montgomery, Ala., to do and to carry on the 
said business alleged in said paragraph. Defendant admits that 
complainant had for some time prior to the year 1875 and up to 
that year kept a bank account with the bank of Josiah Morris and 

Company, a copartnership composed of this defendant and 
49 F. M. Billing, and that this defendant was the active and 
leading member of said firm. This defendant admits that 
on the formation of the partnership of Gilmer and Donaldson and 
up to the death of said Donaldson in 1876 said firm opened and 
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continued an account with defendant’s said firm, and loans and dis- 
counts were made by defendant’s said firm to Gilmer and Donald- 
son from time to time, and that upon the dissolution of said last- 
mentioned firm they owed defendant’s firm the sum of $2,323.03; 
but this defendant denies that on the formation of said firm or at 
any time previous thereto or at any time after that that complain- 
ant ever arranged or agreed with him, defendant, to hold said sixty 
shares as security or as a pledge, or that he, defendant, ever agreed 
to advance or loan any money or to make any discounts for com- 
plainant or for the said Gilmer and Donaldson, on the faith of the 
said sixty shares of stock or any part thereof, or that he held the 
same or any part thereof as security for any indebtedness or lia- 
bility of any kind or character of the complainant or of said firm 
of Gilmer and Donaldson or of any balance due or owing by com- 
plainant or his said firm. Defendant admits that the firm of Gil- 
mer and Donaldson did place securities in his hands consisting of 
insurance-company stock, which defendant avers was never sold by 
him, but, on the final winding up of the company which issued said 
stock about the year 1880, the said stock realized the sum of nine 
hundred and seventy-five dollars, which sum was placed by the de- 
fendant’s said firm to the credit of the account of said firm of Gil- 
mer and Donaldson, reducing the balance then due and which is 
still owing to defendant’s said firm to the sum of $1,412.53, besides 
interest, and said balance has never been paid. This defendant de- 
nies that said balance was secured by any stock in the Elyton Land 
Company ; and defendant further denies that the said sixty shares 
of stock of the Elyton Land Company ever was the stock of com- 
plainant, as assumed and averred in said bill; and defendant avers 
that neither at the time of the formation of the said firm of Gilmer 
and Donaldson nor at any time afterwards did complainant ever 
claim or set up any right to said stock or any part thereof, nor did 
he enter into any agreement of any kind with this defendant in re- 
gard thereto. 

7. In answer to the 7th paragraph of said bill, this defendant says 
that he denies that in March, 1875, complainant’s said stock in his, 
defendant’s, hands was levied on by the sheriff of Jefferson county ; 
and defendant denies that he ever had or held any stock of com- 
plainant in the Elyton Land Company in his hands at any time; 
and defendant avers the fact to be that the sixty shares of stock 
levied on by the sheriff of Jefferson county was levied upon as is 
hereinbefore alleged in answer to the first paragraph of the bill. 
Defendant denies that upon the levy being made on said sixty shares 
of stock, or that any time after or before said levy, that he ever en- 
tered into any new or other agreement with complainant that he 
would pay said debt or discharge said levy and have the said stock 
transferred to him on the books of the company and hold the same 
as a pledge to him for the payment of the balance due on the pur- 
chase — the sum necessary to be advanced to discharge said levy and 
all indebtedness which complainant and his firms might incur in 
the future to him or his banking firm of Josiah Morris and 
Company, or that he ever made any agreement or had any un- 


54 JOSIAH MORRIS VS. JAMES N. GILMER. 


50 = derstanding with complainant or any of his firms with refer- 

ence to said stock. Defendant further denies that he ever 
agreed or consented to hold, receive, or accept the said sixty shares 
of said stock as a pledge or security from the said complainant for 
the said judgment or for any other sum, or that he ever held or re- 
ceived the same in any other way than as his own, defendant’s, 
property. This defendant further denies that he ever accepted, 
agreed to, or acceded to any agreement in regard to said stock with 
complainant, or that he paid or discharged said levy under any 
agreement to hold said stock as a collateral or security or pledge or 
any trust for the use or benefit of complainant. Defendant admits 
that after he had paid the amount of the judgment, about $233.00, 
to discharge the levy on said sixty shares of stock, that he charged 
the amount so paid to the account of Gilmer and Donaldson; but 
this defendant avers that the same was not paid by this defendant 
by reason of any agreement between this defendant and complainant, 
but was paid to prevent the sale of this defendant’s property to 
satisfy a judgment against complainant and others. Defendant ad- 
mits that after said judgment was paid and satisfied he caused the 
said stock to be transferred to his own name and has since that time 
held the said stuck as his own, but he denies, if it is intended to be 
inferred or charged by the said bill that he ever held the stock for 
complainant, that he ever so held it at any time. Defendant fur- 
ther avers that the transfer of said sixty shares so made in 1875 was 
made under the circumstances and, as is alleged in this answer to 
the first paragraph of said bill, with the knowledge of complainant. 
Defendant admits that he did charge up to the account of the firm 
of Gilmer and Donaldson the balance due to his said banking firm 
by the firm of Gilmer, Browder and Company, which the complain- 
ant, as a member thereof, owed his said banking-house, and the 
$233.60 paid out in discharge of said execution against said Gilmer, 
Browder and Company. 

8. In answer to the eighth paragraph of said bill, defendant admits 
that after the dissolution of Gilmer and Donaldson complainant did 
business on his own account in the name of J. N. Gilmer and Com- 
pany, and that afterwards complainant formed another partnership 
under the name of Gilmer and Clanton, and ceased to do business 
under the name of J. N. Gilmer and Company; but defendant de- 
nies that complainant ever did business with his, defendant’s, said 
banking-house under the firm name of J. N. Gilmer and Company 
under any terms or conditions which involved or implied any agree- 
ment on the part of this defendant that the said stock should be 
held as a security for any liability or indebtedness of complainant 
or any of hissaid firms; and defendant denies that he ever extended 
any credits or made any loans of money or discounted any paper to 
complainant or to complainant under the firm name of J. N. Gilmer 
and Company or to the firm name of Gilmer and Clanton or of any 
other firm of which complainant was a member on the faith and 
credit of said stock or any part thereof; and defendant denies that 
the balance at the close of the dealings of the said J. N. Gilmer and 
Company or of the said Gilmer and Clanton ever was secured by 
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said stock. The defendant denies that the said stock was in any 
way or manner bound or pledged or accepted for the said balance 
or any other indebtedness of complainant or any of his said firms. 
Defendant admits that upon the > see of the dealings with the com- 
plainant as J. N. Gilmer and Company complainant owed defendants’ 
barnking-house the sum of $222.43 on the 30th of May, 1879. 
51 This defendant persistently endeavored to collect the said 
balance, with the interest thereon, and complainant made 
the first payment thereon on the eighth day of June, 1881, of $230.00; 
that this defendant continued to urge and press the said complain- 
ant for the payment of the balance, and two years afterwards, on 
the 31st day of May, 1883, defendant succeeded in getting complain- 
ant’s note for $52.33, which was not paid until the 3rd day of Octo- 
ber of that year, more than four years after the said balance had 
accrued and was payable. Defendant avers that during all this 
time while he was urging and pressing complainant to pay said 
balance and after the said sixty Baer of stock had so increased in 
value that it was worth as much as two or three titnes its par value 
complainant never intimated or suggested to this defendant that he, 
defendant, had or held any stock whatever in pledge or trust or 
otherwise for complainant. This defendant further avers that at no 
time after the 30th day of March, 1875, did complainant or his 
father, F. M. Gilmer, ever refer to said stock to this defendant until 
about one month before the filing of the bill in the chancery court 
at Montgomery, as herein alleged. 
9. In answer to the ninth paragraph of said bill, this defendant 
admits that after ceasing to do business under the name of J. N. 
Gilmer and Company complainant opened an account with this de- 


_fendant bank under the firm name of Gilmer and Clanton, and that 


afterwards he continued said business and account in the name of 
Gilmer and Merritt, a copartnership composed of complainant and 
F. H. Merritt, some time during the year 1882. Defendant admits 
that during the course of said - Serve under the name of Gilmer 
and Clanton and Gilmer and Merritt his said firm extended credits 
and made loans of money to said firms from time to time; but de- 
fendant denies that the said loans were made or that the credits 
were extended to complainant or to either of said firms on the faith 
and credit of any stock in the Elyton Land Company. This defend- 
ant denies that complainant had any stock in the Elyton Land 
Company in his hands at any time as a pledge or otherwise; and 
this defendant avers that complainant never claimed at any time 
that he had any stock in the Elyton Land Company in the hands 
of this defendant as a pledge or otherwise, except and until he made 
the demand in 1884, as aforesaid. Defendant admits that the firms 
of Gilmer and Merritt and Gilmer and Clanton left no balances 
against them on closing their accounts with said firm of Josiah 
Morris and Company. 

10. In answer to the tenth paragraph of said bill, the defendant 
says he admits that F. M. Gilmer, father of complainant, was for 
many years prior to the close of the late war a man of large prop- 
erty, with extensive business connections, and after the late war he 
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occupied sume positions of influence, but this defendant denies that 
the positions so held by his said father were of any benefit to banks 
or bankers having his confidence or otherwise; on the contrary, 
the defendant avers the fact to be that complainant’s said father was 
largely insolvent after the end of the war and largely indebted to 
this defendant for money, and it was mainly through the aid and 
instrumentality of this defendant that he secured and retained such 
positions of influence as he held. Defendant admits thet for a long 

time prior to 1886 he had confidential and intimate business 
52 relations with complainant’s said father, but defendant denies 

that he ever sought for or desired the confidence or trust of 
complainant or that complainant ever deposited any property or 
transferred the same to this defendant at any time without some 
acknowledgment on the part of this defendant, and defendant 
denies that complainant ever entrusted any stock in the Elyton 
Land Company to him in the manner alleged in said bill or in any 
other manner. Defendant denies that he ever held any relations of 
trust or confidence toward the complainant in regard to any stock 


in the Elyton Land Company at any time. Defendant admits that’ 


during all the time from the early part of 1875, and during the 
entire existence and dealings of the firm of Gilmer and Donaldson 
with said firm, of Josiah Morris and Company, and during the con- 
tinuance of the dealings of the said J. N. Gilmer and Company 
with the said firm and during the dealings of the complainant’s 
said firm of Gilmer and Clanton and Gilmer and Merritt, and up 
to and including the year 1884, complainant and this defendant 
lived in the same city, were members and officers of the same church, 
and saw each other constantly and had frequent business trans- 
actions; and he also admits that at no time did he directly or in- 
directly notify or claim of complainant any balance on account of 
the original or any other purchase of said stock or require him to 
pay the balance due by the firm of Gilmer and Donaldson because 
complainant was without means and this defendant had no idea 
that he could realize or coliect said balance so due by said firm, 
nor did he give notice of any kind or intimate in any way that 
the said stock must be redeemed or that he had sold or would sell 
the same; and defendant further avers that he never notified or told 
or admitted or acknowledged that he was holding the said stock asa 
pledge on complainant’s account, or that he had ever received said 
stock as a pledge or in trust or otherwise for complainant. Defend- 
ant denies, now as he has always done, that he held said stock for 
complainant as a pledge for any balance on account for purchase- 
money for the same or for any balance due him or his said banking 
firm by complainant or by any of any firm of which complainant 
was a member; and defendant denies that he has ever recognized, 
admitted, or acknowledged that complainant ever has had any bene- 
ficial interest, title, or ownership in or to said stock at any time, and 
defendant denies that he ever held said stock or any portion thereof 
as a pledge on complainant’s account or to secure the payment of 
the balances due him or his said bank or in any other manner or 
on any trust whatever for complainant directly or indirectly. 
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11. In answer to the eleventh paragraph of said bill, defendant 
says that he denies so much of said paragraph as alleges that com- 
plainant learned for the first time, early in the year 1884, that said 
stock had commenced to pay dividends during the year 1884 or the 
previous year. This defendant avers the fact to be that it was noto- 
rious and well known in the community of Montgomery, where the 
complainant and his father both lived during the year 1883, that 
the Elyton Land Company stock had commenced as early as the 
month of January, in that year, to pay dividends, and during that 
year the price of the stock advanced rapidly and sold in the mar- 

ket for as much as two and, to the best of defendant’s recol- 
53 lection, as much as three or more than three times the par 

value thereof. This defendant admits that in the year 1884, 
or about one month before the 7th of July of that year, which was 
the date of the filing of the bill in the chancery court at Montgomery 
by complainant herein referred to, complainant did come to the 
defendant and ask him what he had done with his, complainant’s, 
shares of Elyton land stock, and this defendant, then as he-has 
always done, denied that complainant had any Elyton land stock, 
or that he, defendant, ever held any for him; defendant did inform 
complainant that the sixty shares of stock of which he, complain- 
ant, inquired had been sold to one Baldwin, of New York, in the 
year 1881. 

12. In answer to the twelfth paragraph of said bill, this defendant 
admits that in the year 1881 he did believe that the stock of the 
Elyton Lund Company would be valuable and that he increased his 
own holdings that vear, and that since that time the value of the 
stock has continuously and rapidly increased ; and defendant admits 
that at the time of the interview between complainant and said de- 
fendant the sixty shares of stock which defendant had agreed, in 
1870, to give F. M. Gilmer the privilege of purchasing as aforesaid, 
with the dividends thereon, were worth thirty thousand dollars, or 
about that sum. Defendant denies that tne development of the 
value of said stock induced him to deny any trust with complainant 
or caused him to desire to appropriate any stock of complainant’s 
to his own use; and this defendant further denies that any trust re- 
lations ever existed between him and complainant in regard to said 
stock or that he ever appropriated any stock of complainant’s to his 
own use. Defendant avers that said stock had been, at all times, de- 
fendant’s own property until he sold the same in 1881 to one Bald- 
win or Woodward, of New York. Defendant avers that the claim 
made by complainant for said sixty shares of stock in 1884 was 
entirely an after-thought; that at no time previous to that, since 
the organization of the Elyton Land Company in 1870 or 1871, had 
complainant ever claimed any right, legal or equitable, in or to 
said stock, nor had he ever intimated to this defendant, either directly 
or indirectly, that he had or claimed any interest whatever in it, and 
from the 30th day of December, 1871, when he, complainant, en- 
dorsed the said certificate for sixty shares, as herein stated, up to the 
time last above mentioned, about a month before the 7th of July, 
1884, complainant never saw said certificate, never attempted to ex- 
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ercise any control or ownership over, it directly or indirectly, never 
made any bargain, agreement, or understanding in reference to it 
in any manner, and this defendant was wholly surprised and so ex- 
pressed himself to complainant that he should in 1884 make any 
claim to said stock. 

It is not true, as alleged in said bill, that this defendant continuously 
or ut any time ever acknowledged or admitted any claim of com- 
plainant to said stock ; and this defendant avers that at no time did 
complainant ever set up or make any claim of any character what- 
ever to said stock or to any part of it prior to the demand made by 

him in the year 1884,ashereinbeforestated. Defendant admits 
54 that he did account for faithfully all stock which was pledged 

to him by complainant’s partner, Donaldson, and avers that 
the only stock so pledged by his said partner was certain insurance 
stock hereinbefore referred to, which realized, in the manner therein 
stated, about thesum of $975.00, which sum was placed to the credit 
of the firm of Gilmer and Donaldson, as herein stated. Defendant 
denies that he ever made any pretense of appropriating any stock 
of complainant or of any of his partners or any one else or that he 
has ever done so. 

13. In answer to the thirteenth paragraph of said bill, defendant 
says that it is not true, as alleged in said 13th paragraph, that the 
statement of this defendant that the said stock had been sold by him 
in the year 1881 to one Baldwin or to some other person was or is 
true, nor is it true that said statement was or is a pretense which 
this defendant has availed himself of for any purpose whatever, and 
defendant says that it is not true that he nas been false to any trust 
with complainant in regard to said stuck or in regard to any other 
transaction, and it is not true that James R. Powell owed this de- 
fendant forty thousand dollars or anything like forty thousand dol- 
lars. Defendant admits that he did contract to buy 426 shares of the 
capital stock of the Elyton Land Company from one James R. Pow- 
ell, who was the owner thereof; that this defendant had advanced 
to said Powell some sums of money, amounting to eight or ten thou- 
sand dollars, but the exact amount defendant cannot now state, but 
according to his best recollection not more than ten thousand dol- 
lars, and desiring to collect said debt contracted to buy said 426 
shares at its par value. Defendant denies that before concluding 
this purchase he arranged to dispose of three hundred of these shares 
to certain parties in New York, but avers the fact to be that before 
he had concluded the purchase of 426 shares from Powell he had 
offered to James T. Woodward and William W. Woodward, of New 
York, to sell them 200 sharesof thestock then held by him, defendant, 
and the said 200 shares so offered by this defendant to be sold by 
him to said parties were transferred by this defendant from the 
stock he then held and included the sixty shares he agreed to give 
F. M. Gilmer the privilege of purchasing in 1870, as hereinbefore 
stated ; that after concluding the purchase of the 426 shares from 
Powell this defendant only received a transfer of 226 shares of said 
426 shares, the other and remaining 200 of said 426 shares ae 
been pledged, before the said purchase was made by said Powell, 
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with M. P. Le Grand, of the city of Montgomery, to secure a loan of 
money made by said Le Grand to said Powell, und the said 200 
shares so pledged to Le Grand were not actually transferred to this 
defendant for several months after the purchase by this defendant 
from Powell of said stock, and this defendant avers that this was 
the reason why the whole of said Powell shares were not delivered 
at once to this defendant. Defendant says that after the original 
contract was made with the said parties by him to sell them 200 
shares of stock they requested and defendant consented to sell them 
100 shares additional for C. C. Baldwin, and that this defendant sent 
certificates which he held, including the sixty shares hereinbefore 
referred to, to the office of the Elyton Land Company at Birming- 
ham and directed said company to make out certificates for 

55 the 300 shares for the said Woodwards and Baldwin, and re- 
ceived a certificate to himself for the balance of said shares 
remaining above the three hundred shares sold to the New York 
parties, and that this defendant did receive a certificate for said bal- 
ance, which was 110 shares. Defendant denies that among the cer- 
tificates so sent and surrendered he happened to include or did in- 
clude any certificates belonging to complainant or that complainant 
ever had any certificate or was the owner of any stock, or that he, 
defendant, ever had or held any certificate or stock of complainant 
in the Elyton Land Company; and defendant denies that he sent 
any of said certificates by accident or upon the idea that he was 
not bound to keep the identical stock all the time, but only an equal 
amount of it to answer any trust; and the defendant denies that he 
ever had any stock of complainant in the Elyton Land Com- 
rey or that there was any trust in regard to any stock between 
1im and complainant. Defendant admits that he did not contract 
with any one to sell complainant’s stock, because defendant denies 
that complainant ever had any stock. Defendant denies that com- 
plainant was entitled to any stock or that he ever gave any direc- 
tions to include any stock belonging to said complainant, because 
defendant denies that complainant ever had any stock. Defendant 
says that it is not true that no one knowsorcan know whether com- 
ree apt shares are so included in the said certificates to said New 
ork parties or in that made out in the name of said Morris and re- 
turned to and since held by him; and defendant avers that he 
knows that no stock of complainant ever was included in any cer- 
tificate issued to him or to any other person. Defendant avers that 
in the sale of the stock to Woodwards and Baldwin the sixty shares 
of stock which he had agreed to give to F. M. Gilmer the privilege 
of purchasing in 1870, as hereinbefore stated, were included. De- 
fendant admits that he then had no idea that the said transaction 
was a sale of any shares belonging to complainant and he has no 
such idea now, and expressly denies that complainant then had any 
shares in the Elyton lend Company. Defendant admits that he 
gave no notice that any sale had been made and entered no credit 
to any account for the proceeds of the sale of the said sixty shares 
which he denies were complainant’s stock ; and defendant admits 
that a sale of stock belonging to complainant, without any authority 
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or without any notice of the sale and without entering a credit for 
the proceeds, would have been contrary to business and honorable 
dealings; and defendant avers that for the only stock which had 
been or ever was placed in his hands as security for any debt due 
by any of complainant’s said firms he did account for the proceeds 
realized by him to the firm of Gilmer and Donaldson, as herein- 
before stated. Defendant denies that it was because of the great 
value of said stock in 1884 the defendant availed himself of any 
pretext of having sold the stock in 1881 to avoid accounting for it 
as a subsisting trust or in any other way. Defendant avers that he 
gave no notice of any sale of the stock to any one and entered no 
credit to any account for the proceeds of the sale, and transferred 
the said 60 shares of stock at the time and in the manner herein 
stated, not as any pretext, but in reality and in truth, for the reason 
that the stock was then, as it always had been, his own individual 
property, and was not charged with any trust or confidence what- 

ever, nor did the complainant have any right, title, interest, 
56 or claim of any kind whatever to the same or any portion 

thereof, nor did he ever intimate to this defendant that he 
had any such claim, except as herein stated, just prior to the 7th day 
of July, 1884, as aforesaid. 

14. In answer to the 14th paragraph of said bill, this defendant 
says that it is not true that he has pretended or does pretend that 
the said sixty shares of stock never did and does not now belong to 
complainant, for defendant avers the fact to be that complainant 
never did in fact at any time, nor does he now, have any title or 
beneficial ownership of said sixty shares of stock or any part there- 
of; and this defendant denies that complainant was an original 
subscriber to the capital stock of said company. Defendant denies 
that the said sixty shares of stock ever were transferred to him by 
complainant under an agreement to pay its original cost of six thou- 
sand dollars and to hold the stock as a security for repayment, and 
defendant denies that there ever was any other or subsequent un- 
derstanding and agreement between him and complainant after the 
original purchase-money had been paid by a sale of one-half the 
stock that the stock should be held as security for other money ad- 
vanced and to be advanced to complainant’s firms and himself. This 
defendant denies that the original purchase-money for the said sixty 
shares of stock, with the interest thereon, ever has been paid. This 
defendant says it is true that the only agreement or understandin 
he ever had in relation to said sixty shares of stock was with F. M. 
Gilmer, as is herein alleged, and it is not true, as is alleged any- 
where in said bill, that this defendant ever entered into any agree- 
ment or had any understanding with complainant in regard to said 
stock. This defendant further denies that the claim made by him, 
defendant, was or is any after-thought or is untrue in point of fact. 
Defendant avers that the said F. M. Gilmer, father of complainant, 
was constantly indebted to defendants’ banking-house before and 
since the agreement between the defendant and F. M. Gilmer, 
whereby this defendant agreed to give said F. M. Gilmer the 
privilege of purchasing the said one hundred and twenty shares of 
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stock as aforesaid. This defendant denies that he has ever claimed 
that F. M. Gilmer ever owned said stock or that the same ever- be- 
longed to him, said F.M.Gilmer. Defendant says that it is true that 
said F. M. Gilmer did owe him and his said firm large sums of money 
which had been contracted after aforesaid original agreement be- 
tween this defendant and the said F. M. Gilmer, amounting in all 
to about $3,700.00, and defendant admits that he persuaded said F. 
M. Gilmer to go into bankruptcy because said F. M. Gilmer in- 
formed this defendant that he could not pay one cent in the dollar, 
and this defendant never did prove his said debt of $3,700.00 against 
the said F. M. Gilmer, when he, the said Gilmer, went into bank- 
ruptcy. This defendant avers that at the time said F. M. Gilmer went 
into bankruptcy the said sixty shares of stock were not worth the 
amount that the said F. M. Gilmer then owed him, and defendant 
denies that for the said indebtedness of $3,700.00 he had any secur- 
ity. Defendant avers’ that although he was under no legal obliga- 
tion to convey or transfer said sixty shares of stock to the said F. 
M. Gilmer in 1878 under his said original agreement in 1870, yet 
owing to his personal relations with said F. M. Gilmer he would 
have been willing then, upon the payment of the said $3,700.00 and 

the interest which had accrued upon the purchase-money, to 
57 transfer the said sixtv shares to the said F. M. Gilmer or to 

some one for his use and benefit, but the said F. M. Gilmer 
never offered to pay said balance due on the origine] purchase- 
money paid by this defendant for this said stock nor said $3,700.00, 
and this defendant avers the fact to be that at the time tie said F. 
M. Gilmer filed his petition in bankruptcy the said sixty shares of 
stock were worth greatly less than the amount of said indebtedness 
of $3,700.00 without interest; and defendant avers that this was the 
reason why the said F. M. Gilmer did not claim or desire any trans- 
fer of the said sixty shares. Defendant further avers that during 
all the years from 1871 up to the year 1884, and while the stock was 
depreciated in value and yielding no dividends, neither complain- 
ant nor his father ever claimed or asserted any right to redeem said 
stock from any pledge or trust whatever, nor did complainant nor 
his said father ever admit any liability whatever to defendant on ac- 
count of or by reason of any alleged or pretended agreement by 
either or both of them; and defendant further avers that up to the 
filing of the bill in the chancery court at Montgomery in July, 1884, 
or about that time, as above stated, complainant never had at any 
time admitted any liability whatever to defendant on any contract, 
agreement, trust, confidence, or otherwise in relation to said one 
hundred and twenty shares or said sixty shares of the capital stock 
of the Elyton Land Company ; that after the stock had been greatly 
increased in value and was worth two or three times its original par 
value, complainant first made claim to any right to any part of said 
stock ; and this defendant verily believes that the said complainant, 
prompted by the large increase in value of the suid sixty shares of 
stock and the large dividends which had been paid thereon, set up 
this pretended claim to the said sixty shares in the year 1884, as 
herein alleged, for the first time; and this defendant again avers that up 
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to the year 1884, about one month before the filing of the said bill 
in the chancery court at Montgomery, complainant never pretended 
that he had any interest or ownership or claim to the said sixty 
shares of stock or any part thereof. 

15. In answer to the 15th paragraph of said bill, defendant denies 
that he has received any dividends on any stock belonging to com- 
plainant or that he has held any stock belonging to the com- 
plainant. 

16. In answer to the 16th paragraph of said bill, defendant denies 
that on a just accounting between complainant and this defendant, 
or between complainant and Josiah Morris and Company, that this 
defendant or the said Josiah Morris and Company would be indebted 
to complainant in any sum whatever; that it is true, as alleged 
in the bill, that on the dissolution of the firm of Gilmer and Don- 
aldson that firm owed Josiah Morris and Company a balance of 
$2,323.03, but it is equally true that this balance never was in any 
way connected with or secured by said stock or any part thereof, 
and that said balance never was, in fact, paid, although it was 
charged off by the firm of Josiah Morris and Company to profit and 
loss account several years ago. 

17. And, further answering said bill of complaint, this defendant 

denies every allegation, statement, or averment made, set 
58 forth, or contained therein which is not in this answer ex- 
pressly admitted. 

18. And for further answer this defendant is advised by his 
counsel and upon said advice avers and claims that if the said com- 
plainant ever had any right, title, or interest in or to said stock or 
any part thereof, either legal or equitable, or even if he ever had 
any right to redeem the same or any part thereof, such right was 
at the time of the filing of the original bill in this cause barred by 
the statute of limitations, of Alabama, of six years. 

And defendant further avers that the said right, title, and interest 
were also at the time of the filing of the said original bill barred by 
the lapse of time and laches. And said defendant, in addition to 
the foregoing matters, avers that the cause of action, if any there be, 
arising to the plaintiff on account or by reason of the several alle- 
gations and complaints in his said bill contained did not accrue 
within six years before said bill was filed and no cause of action did 
accrue to the complainant against this defendant within six years 
next before the filing of his said bill in this cause; and these allega- 
tions defendant makes in bar of the plaintiff's bill and prays that 
he may have the same benefit therefrom as if he had formally 
pleaded the same. 

19. And for further answer said defendant avers and says that 
heretofore, to wit, on the 7th day of July, 1884, the said J. N. Gil- 
mer, the complainant herein, exhibited his bill of . smplaint in the 
chancery court for the sixth district of the southern division of the 
State of Alabama to the Hon. John A. Foster, chancellor of the said 
southern chancery division of the State of Alabaina, sitting at 
Montgomery, against this defendant and the said defendant, F. M. 
Billing, wherein and by said bill the said James N. Gilmer alleged 
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that the identical sixty (60) shares of stock described and set out 
in bill filed in this cause was his property and was pledged with 
this defendant as in his said bill is now alleged and averred, and 
that the said Josiah Morris had wrongfully collected large dividends 
accruing and paid on account of said sixty shares of stock, and 
praying that this defendant might be required to account to him, 
the said J. N. Gilmer, for the dividends received on or from said 
sixty shares of stock, and that the said stock be transferred by this 
defendant to him, the said J. N. Gilmer, as is now prayed in said 
bill of complaint, all of which will more fully appear by reference 
to the said bill of complaint filed as aforesaid ; that afterwards, to 
wit, on the sixteenth day of August, 1884, this defendant answered 
the said bill, so filed in said court, stating that the said sixty shares 
of stock and the dividends thereon were his property and denying 
the right of the said J. N. Gilmer to the same or to any part thereof; 
and on the same day, to wit, the 16th day of August, 1884, the de- 
fendant, F. M. Billing, filed an answer to the said bill, disclaiming 
any knowledge or interest in the matters in said bill alleged; that 
afterwards, to wit, on the 7th day of October, 1884, the said J. N. 
Gilmer filed in the said chancery court an amendment to his said 
bill of complaint against this defendant, wherein and by said amend- 

ment he prayed, among other things, that this defendant 
59 should by a decree and order of said court be compelled to 

transfer said sixty shares of the capital stock of the Elyton 
Land Company, to account for all dividends paid by said company 
on said shares of stock to this defendant after deducting such debts 
as might be due by the said J. N. Gilmer to him, this defendant; 
that afterwards on, to wit, the thirteenth day of March, 1885, this 
defendant filed his answer to said amended bill, denying the right 
of the said plaintiff to the said stock or to the said dividends or to 
any part thereof; that afterwards, to wit, on the 22nd day of April, 
18385, by leave of court first had and obtained, this defendant filed 
his amended answer to the said amended bill of complaint, further 
denying the right of the said J. N. Gilmer to the said stock or the 
dividends or any part thereof; that afterwards, to wit, at the April 
term, 1885, of the said chancery court, the said cause was submitted on 
the pleadings and testimony on the merits thereof, and was argued 
by counsel for the respective parties, and it was thereupon ordered, 
adjudged, and decreed by the chancellor of said court that com- 
plainant was not entitled to relief thereon, and the said bill of com- 
plaint was dismissed out of said chancery court; that complainant 
appealed from the said decree to the supreme court of Alabama, at 
the December term, 1885, and the said cause was at said term sub- 
mitted and argued bv the counsel for the said J. N. Gilmer and the 
said Josiah Morris on its merits, and was considered by said court, 
and said court in all things affirmed said decree; that after said 
supreme court rendered said judgment affirming the decree of said 
chancery court the said complainant, by his attorneys, filed in said 
supreme court an application praying for a rehearing of said cause, 
and that the decree of said chancery court be reversed and modified 
so as to dismiss complainant’s said bill without prejudice; that said 
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application was argued by attorneys and duly considered and un- 
derstood by the said supreme court, and the said court, by and 
through its chief justice, George W. Stone, delivered an opinion 
denying and refusing said application for a rehearing and refusing 
to modify said decree, dismissing said bill of complaint absolutely ; 
by the practice and procedure of said supreme court no record of 
applications for rehearing or modification of judgments and decrees 
is kept except the opinion denying and refusing the same, when an 
opinion is delivered thereon as was in this case: 

A copy of the record in the said cause in the said chancery court 
in the State of Alabama and in the supreme court of said State, 
comprising the said original bill filed in said chancery court, the 
answer of the defendants thereto, the amendments to said bill and 
the answer and amended answer of the said Josiah Morris thereto, 
and the opinion and decree of said chancellor therein, and the 
opinion and judgment of the said supreme court affirming the de- 
cree of said chancery court, and the opinion of the said supreme 
court denying and refusing said application for a rehearing of said 
cause and denying and refusing the application for a modification 
of said decree dismissing said bill, is attached to the plea filed in 
this cause on the first.day of November, 1886, and which is now on 
file in this cause as “ Exhibit A” to said plea, and said copy of said 
record is hereby made an exhibit to this answer the same as if it 
was attached hereto, and is hereby prayed to be taken and treated 
as an exhibit to this answer, with leave to refer thereto as often as 
may be necessary. 

This defendant further avers that the complainant in this 
60 present suit is the same J. N. Gilmer who filed his said bill 
on the 7th day of July, 1884, in the said chancery court for 
the sixth district of the southern division of the State of Alabama, 
sitting at Montgomery; that the said sixty shares of the stock of the 
Elyton Land Company as to which complainant seeks relief in this 
a suit is the same sixty shares as to which he sought relief in 
1is said suit in said chancery court of said State; that the right to 
said sixty shares which complainant asserts in this present suit is 
the same right which he asserted in his said former suit; that the 
grounds upon which he seeks relief in this present suit are substan- 
tially the same grounds which were asserted by him and open to 
be asserted by him as grounds for his relief in his said former suit ; 
that no ground of recovery or relief is set forth in his present suit, 
which, if it ever really existed, was not open and known to him at and 
before the commencement of his said former suit; that the title to 
said sixty shares of stock as to which he seeks relief in this present 
suit is the same title which he asserted in his said former suit; 
that the said title and grounds of recovery alleged by him in his 
former suit were adjudged and decreed against him in his said for- 
mer suit after hearing on the merits, upon the pleading and testi- 
mony taken by and in behalf of all the parties in that suit, by said 
chancery court and by the supreme court of Alabama, each of said 
courts acting therein in the lawful exercise of its jurisdiction. 
This answer is filed in bar of the complainant’s bill, as well as in 
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aid of the plea filed by this defendant in this cause on, to wit, the 
ist day of November, 1886, which said plea is here reiterated and 
is here referred tu as part hereof and the benefit thereof claimed 
without bein ‘anal herein at length. 
This defendant, having fully answered said bill, prays to be hence 
dismissed with his reasonable costs in this behalf sustained. 
JOSIAH MORRIS, Defendant. 


TROY, TOMPKINS anp LONDON, 
RICE anp WILEY, 
Solicitors for Defendant. 


—Unrrep STrates oF rename 
Middle District of Alabama, 


Before me, Benjainin P. Seals, a commissioner of the circuit court 
of the United States in and for the said middle district of Alabama, 
personally appeared Josiah Morris, the defendant named in the fore- 
going answer, who is personally known to me, who, being duly 
sworn, deposes and says that he has read his foregoing answer, sub- 
scribed by him, and knows the contents thereof; that the same is 
true of his own knowledge, except as to those matters therein stated 
on information and belief, and as to those matters he believes them 


to be true. 
JOSIAH MORRIS. 
Sworn and subscribed before me this 11th day of April, A. D. 


1887. 
BENJ. P. SEALS, 
U. S. Cir. C’t Com’r, Mid. Dist. of Ala. 


Filed this 11th day of April, A. D. 1887. 
J. W. DIMMICK, Clerk. 


61 Answer and Disclaimer of F. M. Billing. 


In the Circuit Court of the United States for the Middle District of 
Alabama. In Equity. 


J. N. GInMER 
v8. No. 89. 
Jos1AH Morris et al. 


Answer and disclaimer of F. M. Billing to the bill of complaint of 
James N. Gilmer, complainant. 


This defendant, reserving to himself all right of exception to the 
said bill of complaint, for answer thereto saith that he does tno 
know that he, this defendant, to his knowledge or belief, ever had 
or did he claim or pretend to have nor does he nowclaim any right, 
title, or interest of, in, or to the sixty shares of stock described and 
mentioned in said complainant’s bill set forth or any part thereof, 
or the dividends thereon or any part thereof, and this defendant 
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doth disclaim all right, title, and interest in and to the said stock 
and the dividends thereon and every part thereof. 

This defendant, further answering, says that he is advised by his 
counsel and believes that by the said bill of complaint he, the de- 
fendant, is not charged with any matter or thing, nor is any relief 
prayed against him, and he is advised by his said counsel that ke is 
not required to put in any other or further answer to said bill of 
complaint. 

This defendant, further answering, says that he is familiar with 
the contents of the answer of his codefendant, Josiah Morris; that 
he verily believes the same to be true and he hereby adopts the 
same as his answer in this cause. 

This defendant, having disclaimed and answered, prays to be 
hence dismissed with his reasonable costs and charges in this behalf 


most wrongfully sustained. 
F. M. BILLING, Defendant. 


TROY, TOMPKINS & LONDON, 
RICE & WILEY, Sol’s for Deft. 


Unirep States OF AMERICA, \ ss: | 
Middle District of Alabama, 


F. M. Billing, being duly sworn, does depose and say that he is 
the defendant named in the foregoing answer, subscribed by him: 
that he has read the same and knows the contents thereof, and that 

| the same is true of his own knowledge, except as to the matters 
| therein stated on information and belief, and as to those matters he 
| verily believes it to be true. 

F. M. BILLING. 


Sworn and subscribed before me this 11th day of April, 1887. 
BENJ. P. SEALS, 
U. S. Cir. C’'t Com’r, Mid. Dist. Ala. 


Filed the 11th day of April, A. D. 1887. 
J. W. DIMMICK, Clerk. 


62 Replication. 


In the Circuit Court of the United States for the Middle District of 
Alabama. In Equity. 


J. N. GILMER 
v8. No. 89. 
JostAH Morris et al. 


a The replication of J. N. Gilmer, complainant, to the answer of the > 
| defendants. : 


This repliant, saving and reserving unto himself all and all man- 
ner of advantage of exception to the manifold insufficiencies of the 
said answers, for replication thereunto saith that he will aver and 
prove his said bill to be true, certain, and sufficient in the law to be 
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answered unto, and that the answers of the said defendants are un- 
certain, untrue, and insufficient to be replied unto by this repliant, 
without this, that any other matter or thing whatsoever in the said 
answer contained material or effectual in the law to be replied unto, 
confessed and avoided, traversed or denied, is true; all which mat- 
ters and things this repliant is and will be ready to aver and prove 
as this honorable court shall direct, and humbly prays as in and by 
his said bill he hath always prayed. 

BRICKELL, SEMPLE anp GUNTER anp 

D. T. BLAKEY, Sol’s for Complainant. 


Filed the 16th day of April, A. D. 1887. 
J. W. DIMMICK, Clerk, &e. 


Agreement of Counsel. 
J. N. GILMER vs. JostAH Morris et al. 


It is agreed that the deposition of F. M. Gilmer, taken de bene esse 
in this case, may be used, subject to legal objection as to relevancy 
and legality as if taken after cause was at issue. It is also agreed 
that respondents have until 11th of April to answer, with right to 
either party in the mean time to proceed to take depositions as if 
cause was regularly at issue. 

April 2, 1887. 

BRICKELL, SEMPLE anp GUNTER, 
. Sol’s for Compl't. 
TROY, TOMPKINS & LONDON & RICE, 
Sol’s for Respondent. 

Filed the 2 day of April, A. D. 1887. 

J. W. DIMMICK, Clerk. 


Notice for Evidence to be Taken Orally. 


Circuit Court of the United States, Middle District of Alabama. 
In Equity. 


J. N. Grimer vs. JostAH Morris e¢ al. 


- To Messrs. Troy, Tompkins & London and Rice and Wiley, sol’s for 


respondents: 
You will please take notice that the complainant desires the evi- 
dence to be adduced in this cause to be taken orally. . 


BRICKELL, SEMPLE anp GUNTER & 
D. T. BLAKEY, Sol’s for Complainant. 


Tue Unitrep States oF AMERICA: 


To the marshal of the United States for the middle district of 
63 Alabama to execute. 
Witness the Hon. Morrison R. Waite, Chief Justice of the 


Supreme Court of the United States, at Montgomery, this 18th day 


of April, 1887. 
fomas.} J. W. DIMMICK, 


Clerk U.S. Oir. Court. 
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Received in office April 18th, 1887. 


W. W. ALLEN, Marshal. 


Executed same April 18, ’87, by serving a copy on A. A. Wiley, 
of the firm of Rice and Wiley, and a copy on A. T. London, of the 
firm of Troy, Tompkins & London. 

WM. W. ALLEN, U.S. Marshal, 
By R. H. SOMMERVILLE, Dep’ty. 


Returned executed and filed April 18th, 1887. 
. J. W. DIMMICK, Clerk. 


Order Appointing Special Examiner. 


In the Circuit Court of the United States for the Middle District of 
; Ala. In Equity. 


JAMES N. GILMER 
vs. No. 89. 
JOSIAH Morris et al. 


The complainant having given notice to the defendants that he 
desires the evidence to be adduced in the cause to be taken orally, 
on the application of the complainant it is ordered that Edward 
Workman be, and he is hereby, specially appointed an examiner of 
the court-to take and certify the evidence in said cause. 


April 26th, 1887. 
JOHN BRUCE, Judge. 


Filed this 26th day of April, 1887. 
J. W. DIMMICK, Clerk. 


Agreement of Counsel. 


Circuit Court of the United States for the Middle District of 
Alabama. In Equity. 


JAMES N. GILMER vs. JOSIAH MorprIs ef al. 


For the purpose of saving expense it is agreed that, so far as the 
same is legal and proper evidence, the complainant may use as evi- 
dence in this case the original or an uncertified copy of the deposi- 
tion of Josiah Morris given in the suit in the State court relating to 
the stock in question, the pleadings in which are set out as part of 
the plea of res adjudicata in this case, the same in all respects as if 
said deposition was formally identified and proved for the purpose 
of being used as evidence in this case. It is also agreed that the 
deposition of F. M. Gilmer, taken de bene esse, may be used by com- 
plainant as evidence without an order being passed for that pur- 


pose. 
May 26th, 1887. 
TROY, TOMPKINS & LONDON, 


Subject to Approval of Rice & Wiley, Sol’s for Def’ts. 
RICE & WILEY, Also Sol’s for Def’ts. 
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Filed this 26th day of May, 1887. 
J. W. DIMMICK, Clerk. 


64 Affidavit of A. Gerald. 


In the Circuit Court of the United States for the Middle District of 


Alabama. In Equity. 
JAMES N. GILMER vs. JOSIAH MorRRIS AND Co. 


Before me, Benjamin P. Seals, a commissioner of the United States 
circuit court in and for said district, personally appeared Adolphus 
Gerald, who, being duly sworn, deposes and says that on or about 
the 14 of November, 1887, in conversation with the above-named 
complainant, James N. Gilmer, said Gilmer then and there informed 
affiant that he had returned to the city of Montgomery to reside per- 
manently, and had been living here with that intent some time pre- 
vious to said conversation. 

A. 8. GERALD. 


Sworn to and subscribed before me this 8th day of December, 1887. 
BENJ. P. SEALS, 
U. S. Circuit Court Commissioner in and for 
the Middle District of Alabama. 


Filed December 16th, 1887, in open court. 
J. W. DIMMICK, Clerk. 


Affidavit of Josiah Morris. 


In the Circuit Court of the United States for the Middle District of 
Alabama. In Equity. 


JAMES N. GILMER vs. JostAH Morris & Co. 


Before me, Benj. P. Seals, a commissioner of the United States cir- 
cuit court in and for said district, personally appeared Josiah Mor- 
ris, one of the defendants in the above-entitled cause, who, being duly 
sworn, deposes and says that he has been informed and believes that 
the above-named complainant, James N. Gilmer, returned to the 
city of Montgomery, in the State of Alabama, some time in the latter 
part of May or early part of June, 1887, with the purpose and intent 
of permanently residing in said State of Alabama, and has continu- 


ously resided in the said State of Alabama ever since said time. 
JOSIAH MORRIS. 


Sworn to and subscribed before me this 8th day of December, 1887. 
BENJAMIN P. SEALS, 
U. S. Commissioner in and for the Middle District of Alabama. 


Filed this 16th day of December, A. D. 1887, in open court. 
J. W. DIMMICK, Clerk. 


70 JOSIAH MORRIS VS. JAMES N. GILMER. 


Suggestion and Motion as to Citizenship. 


In the Circuit Court of the United States for the Middle District of 
Alabama. In Equity. 


J. N. GILMER vs. Jostan Morris & F. M. BILiina. 


' Come the said defendants, by their solicitors, and suggest to the 
court and aver that it appears from the depositions of the complain- 
ant, J. N. Gilmer, and F. M. Gilmer, a witness examined on his be- 
half in this cause, and from the affidavit of defendant, Josiah Mor- 
ris, and A. Gerald, filed by defendants on the 16th day of Decem- 
ber, 1887, that the said complainant is not, and was not at the 
commencement of this suit, a citizen of the State of ‘Tennessee, but 

was in fact a citizen of the State of Alabama, and that the said 
65 complainant in this suit was improperly made a plaintiff in 

this suit for the purpose of creating a case cognizable under 
the statute laws of the United States, and that this suit does not 
really and substantially involve a suit or controversy properly within 
the jurisdiction of this court; wherefore said defendants move the 
court to proceed no further herein, but to dismiss this suit out of 


this court. 
TROY, TOMPKINS ann LONDON, 
S. F. RICE, 
Sol’s for Defendants. 


Filed by leave of court this 17th day of December, 1887. 
J. W. DIMMICK, Clerk. 


Order Overruling Motion as to Citizenship, &c. 


In the Circuit Court of the United States for the Middle District of 
Alabama. In Equity. 


J. N. GILMER vs. JostAn Morris & F. M. BILuina. 


The defendants, by leave of the court, having filed a suggestion 
and averment that it appears from the depositions and affidavits 
filed in the cause that the complainant is not, and was not at the 
commencement of this suit, a citizen of the State of Tennessee, but 
was in fact a citizen of the State of Alabama, and that the said com- 
plainant in this suit was improperly made complainant in this suit 
for the purpose of creating a case cognizable under the statute laws 
of the United States, and that this suit does not really and substan- 
tially involve a suit or controversy properly within the jurisdiction 
of this court, predicating upon such suggestion and averments 
a motion that this court proceed no further herein, but to dismiss 
this suit out of this court, and a copy of said suggestion, averment, 
and motion having been furnished to complainant’s solicitors, the 
matter was argued by counsel of the respective parties, and upon 
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consideration thereof it is ordered that said suggestions, averments, 
and motion be overruled and denied. 
December 19, 1887. 
JOHN BRUCE, Judge. 


Filed the 19th day of December, 1887. 
J. W. DIMMICK, Clerk. 


Note of Testimony. 


In the Circuit Court of the United States for the Middle District of 
| Ala. In Equity. 


J. N. GILMER vs. JostaH Morris, F. M. BI.iina. 


Note of testimony introduced by eg ee on the hearing of the 
above-stated cause this 19th day of December, 1887. 


1st. — of F. M. Gilmer taken de bene esse with agreement 
of counsel. 
» 2nd. Deposition of J. N. Gilmer. | 
3rd. Deposition of Josiah Morris and exhibits thereto taken in 
the case of J. N. Gilmer vs. Josiah Morris in the State court. 
66 4th. Declaration of incorporation of the Elyton Land Com- 
any. 
5th. Deposition of W. J. Milner, with exhibits taken in the case 
of Gilmer vs. Morris, in the State court. 
6th. Deposition of John T. Milner, taken in the State court in 
the case of J. N. Gilmer vs. Josiah Morris. 
7th. Deposition of J. N. Gilmer and the depositions of F. M. Gil- 
er. taken in the State court in the case of J. N. Gilmer vs. Josiah 
orris. 
8th. Agreement of counsel and exhibits attached filed this day. 


Defendant introduces in evidence— 
lst. The sworn answer of Josiah Morris in this case. 


(To which counsel for complainant object.) 
2nd. The sworn answer of F. M. Billing in this case. 
(To which counsel for complainant object.) 


3rd. Deposition of Josiah Morris. 

4th. Deposition of John T. Milner. 

5th. Deposition of D.S. Troy & F. M. Billing. 

6th. Deposition of A. W. Smith & J. W. Sloss. 

7th. Deposition of D. M. Snow, T. L. Jones, and J. F. Whitfield, 
all taken in this cause on behalf of the defendants. 

8th. Printed record of the case of James N. Gilmer against Josiah 


_ Morris & Co., in the chancery and supreme courts of Alabama, with 


the written agreement of counsel attached to said printed record. 
9th. Certified decree of said supreme court in said case affirming 
the decree of said chancery court. 
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10th. Briefs of counsel for complainant, J. N. Gilmer, in the su- 
preme court of Alabama, on the hearing of said cause, and applica- 
tions for rehearing in said State supreme court, said briefs being 
marked, respectively, Exhibits 1, 2, 3, & 4, and appended to an 
agreement of counsel relating thereto, dated December 19th, 1887, 
which agreement is also introduced in connection with said briefs 
thereto appended. 


(Complainant objects to the introduction of the briefs above men- 
tioned as evidence in this cause as being irrelevant and illegal.) 


Filed this 16th day of January, 1888. 
J. W. DIMMICK, Clerk. 


Deposition of F. M. Gilmer. 


Deposition of F. M. Gilmer, witness, sworn and examined under and 
by virtue of a commission issued out of the circuit court of the 
United States for the middle district of Alabama, in a certain 
cause therein pending between J. N. Gilmer, plaintiff, and Josiah 
Morris e¢ al., defendants. 


F. M. GitMEr, being duly sworn to speak the truth, the whole 
truth, and nothing but the truth, doth depose and say as follows: 


What is your name? 
. Francis M. Gilmer. 
Where do you live? 
In the city of Montgomery. 
How long have you lived there ? 
Since 1831. 
What was your business prior to the war? 
It was a cotton storage and commission business. 
Do you know Josiah Morris? 
I do. 
What is his business? 
A. Banking business. 
67 Q. Has that been his business since he has been in Mont- 
gomery? 

A. It has. 

Q. What business relations have you had with him since he has 
been in Montgomery ; what is the character of the business rela- 
tions ? 

A. It has been that of financial operations. 

Q. Was there any degree of intimacy between you and him? 

A. There was. 

Q. To what extent? 

A. Well, to a very great extent. There was great confidence be- 
tween us. 

Q. How long has he been in Montgomery ? 

A. I do not recollect the year that he came here, but it was long 
before the war. | 

Q. How long did that business intimacy exist ? 
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A. I cannot recollect the beginning of the intimacy. It con- 
tinued, however, until the commencement of this suit. 
Q. Well, how long after he came here was it until that intimacy 
commenced ? 
I do not recollect. 
. Well, did it commence before the war? 
Yes, sir; long before the war. 
oe _ know—did you know P. W. Donaldson? 
i 
What relation was he of yours? 
He was my son-in-law. 
a = know the firm of Gilmer and Donaldson ? 
. Idi 
Who compose that firm ? 
J. N. Gilmer and P. W. Donaldson. 
What firm did they succeed in business ? 
Gilmer, Browder & Co. 
About when did Gilmer and Donaldson commence business ? 
I think in 1875. 
How long did that partnership last? 
. Until Donaldson’s de ath, in 1876, I think. 
Did J. N. Gilmer continue to do business? 
He did. 
Under what name? 
. Under the name of J. N. Gilmer and Co. 
Did J. N. Gilmer and Co. succeed to the business of Gilmer and 
Dor aldson? 
A. Yes, sir. 
Q. What firm succeeded J. N. Gilmer and Company ? 
A. Ido not now recollect how long the firm lasted, but it was 
succeeded by Gilmer and Clanton. 
Q. Who composed the firm of Gilmer and Clanton? 
A. J. N. Gilmer and Clanton and myself. 
Q. Did the firm of Gilmer and Clanton cease to do business? 
A. It continued business and was succeeded by Gilmer and Mer- 
ritt. 
Q. Who composed the firm of Gilmer and Merritt? 
A. J. N. Gilmer, myself, and F. H. Merritt. 
68 Q. Did you have anything to do with the financial man- 
agement of Gilmer & Donaldson, Gilmer & Co., or Gilmer & 
Clanton ? 
A. Well, I was their financial adviser and made many of their 
negotiations. 
Q. 7 you recollect the formation of the Elyton Land Company? 
A. I do. 
Q. Do you know about J. N. Gilmer having some stock in that 
company ? 
A. I do. 
Q. How much stock did he have at the beginning? 
A. 120 shares. 
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Q. Do you know of any arrangements being made about the pay- 
ment for that stock ? 


A. I do. 

Q. Who made that arrangement? 

A. I made it. 

Q. With whom ? 

A. With Josiah Morris. 

Q. How much was the stock to cost? 

A. Six thousand dollars. 

Q. What was the arrangement with Mr. Morris? 

A. It was that Mr. Morris was to advance the money first and 
hold the stock as collateral security for the payment of the advance. 

Q. Well, did he agree to do it? 

A. He did. 

Q. Well, was it carried out—did he advance the money ? 

A. Hedid. © 

Q. About what time was that—was it before the stock was paid — 
for ? 

A. It was. 


Q. Well, after that arrangement was made, do you know of any 
of that stock being sold ? 

A. I do. 

Q. State what that transaction was. 

A. Mr. Morris told me that he could sell half of that stock to Mr. 
Linn for six thousand dollars, and advised me to so report it to my 
son and advise him to sell it for the six thousand dollars, and thus 
relieve himself of this advance which he (Morris) had made. I did 
so, and interviewed my son and advised him to allow Mr. Morris to 
sell to Mr. Linn the six thousand dollars. Heagreed to it and went 
with me to Mr. Morris’ office, and there had the certificate of stock 
divided and one-half transferred to Mr. Linn and the other remained 
with Mr. Morris as security for any amount that might be due over 
and above the six thousand dollars for the advance. 

Q. Do you recollect anything about the levy of an execution upon 
the remaining part of that stock in-1875 by the sheriff as the prop- 
erty of J. N. Gilmer? 

A. I do. 

Q. Well, state what occurred at that time. 

A. Doctor Caldwell, the president of the Elyton Land Company, 
met me on the street and told me that Jimmie’s stock had been 
levied on by the sheriff, and that it-was personal property and could 
not be redeemed, and advised me to report to Jimmie to look after 
it and take care of it. After leaving him about two or three min- 
utes I met Mr. Morris on the sidewalk and told him of the circum- 

stances, and asked him to advance the amount for Jimmie 
69 and hold the stock as collateral for the payment. He said, 

“All right, send Jimmie to me and I will make the arrange- 
ment.” I went to his(Gilmer’s) office and so reported it, and advised 
him to go and see Mr. Morris. He did so, and told me that Mr. 
oo had agreed to do it, and that Mr. Morris still held his cer- 
tificate. 
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Counsel for defense here moved to exclude the answer of the wit- 
ness so far as it pertained to statements made by J. N. Gilmer; 
agreed to by counsel for plaintiff. 


Q. What was the amount of that judgment? 

A. I understood that it was about $230.00 or $235.00, or in that 
neighborhood. 

Q. When the firm of Gilmer & Donaldson was formed in 1875, 
what was their business? 

A. It was a cotton-storage and commission business. 

Q. Did they have need of credit for money ? 

A. They had. 

Q. Well, did you make any arrangements with anybody for credit 
for that firm ? 

A. I had frequent interviews with Mr. Morris in relation to their 
business and credits, and he arranged with: me to make such ad- 
vances as they might need in their business, secured by this stock 
of J. N. Gilmer and other securities which Mr. Donaldson placed in 
Mr. Morris’ hands. 

Q. What other security ? 

A. There was some Montgomery insurance stock, I recollect. 

Q. What was that Montgomery insurance stock security for? 

Bs It was for any liability of Gilmer & Donaldson or P. W. Don- 
aldson. 

Q. Have you ever seen any account of Morris’ bank showing 
when that stock was sold and how applied ? 

A. Yes, sir; I have seen his account as stated by himself. 

Q. Mr. Morris’ account with what firm? 

A. With Gilmer and Donaldson. 

Q. How was that applied ? 

A. I see in Mr. Morris’ account rendered in court that it was ap- 
plied to the credit of Gilmer and Donaldson—that is, the proceeds 
of that stock. I do not recollect the date. 


Counsel for the defense — to the question and answer on the 
ground that the account itself is the best evidence. 


A. (Continued.) It was the account rendered in the suit of Gilmer 
vs. Morris in the chancery court of Montgomery. 

Q. What did you say you arranged for credit with Morris for Gil- 
mer & Donaldson on? 

A. I had various interviews with Mr. Morris in arranging credits for 
Gilmer and Donaldson, and included as a basis in all these negotia- 
tions this stock of J. N. Gilmer as a basis of credit. 

Q. What did he say about the stock, if anything? 

A. On two occasions, I recollect, he remarked that he regarded 

that stock as of very little value. I always insisted that 
70 ~_—_ although it was worth very little then that ultimately it would 

be very valuable, and consequently I relied upon that stock as 
a very definite security for any liability that he might assume. 

Q. Did he lay any claim to that stock then? 

A. He did not. 

Q. Did he ever insist that it was your stock ? 
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A. Never. 

Q. Did you ever pledge it to him for any debt of yours? 

A. I never did. 

Q. After that stock was issued to J. N. Gilmer, did you make any 
debts to Morris—personal debts of your own? 

A. I did. 

Q. Were they based upon securities accepted and definite as to 
each debt? 

A. No, sir; in all my negotiations I had specific securities for all 
my transactions with Mr. Morris. 

Q. Do you mean your personal transactions? 

A. Yes, sir. 

Q. For each debt of your own? 

A. Yes, sir. 

Q. And you say that you never did pledge it for any debt of your 
own? 

A. I never did. 

Q. Did J. N. Gilmer ever give you authority to pledge it for any 
debt of your own? 

. He did not, but he would have approved it; he never did. 
Did you ever ask him for authority for it? 

I never did. 

Did you go into bankruptcy ? 

I did. 

Did Mr. Morris persuade you to go into bankruptcy ? 

_He did; he was the first party that ever advised me to do it. 

Q. What was said about his debt? 

A. When he advised me to go into bankruptcy I said that I was 
indebted to him and that I had no way of paying it; that I could 
not pay 20 per cent. on any debt that I owed, consequently that I 
could not pass under the bankruptcy laws. He said so far as his 
debt was concerned he did not want me to ever promise him any- 
thing or anybody else; that he was satisfied that if I would make 
the application that my creditors would release me, and that he 
would not prove his account. 

Q. About how much did you owe him then? 

A. I had got an advance of three thousand dollars from Mr. Mor- 
ris, but he was indebted to me on some former transactions. I do 
= know the amount of difference exactly that I was indebted to 

im. 

Q. Did you apply to him for it? 

A. When he advised me to go into bankruptcy I made this state- 
ment. The three thousand dollars advanced was based upon the 
titles to the house I purchased, and for which the three thousand 

dollars was advanced, and the additional security of an ac- 
71 count against the South and North Alabama R. R. Co. which 

I had left with Mr. Morris as collateral security. Now, there- 
fore, as he reported to me that that account was of no value, and 
that even if it were the judgments against the company would ob- 
literate the claim, and that the parties would never pay me that 
debt, he advised me to go into bankruptcy. I thought the matter 
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over and concluded to take his advice and did so, and was released 
in bankruptcy—that is, I got a discharge. 

Q. Well, now, that debt you owed him at that time originated long 
after this stock was issued to Gilmer? 

A. Yes, sir; long after. 

Q. Did it have any reference to that stock ? 

A. None whatever. 

Q. When Gilmer and Donaldson ceased to do business you say J. 
N. Gilmer succeeded them ? 

A. Yes; J. N. Gilmer succeeded them. 

Q. Under the name of what? 

A. Under the name of J. N. Gilmer and Co. 

Q. Well, did you make any arrangements with Mr. Morris for ad- 
vances and credits for J. N. Gilmer and Co.? 

A. I did. 

Q. Well, what arrangements did you make with Mr. Morris, if any, 
and upon what security ? 

A. i simply continued the business relations of Gilmer and Don- 
aldson to J. N. Gilmer based upon the security of this stock, at which 
time Mr. Morris replied to me that the stock was of very little value. 
I then said to him that J. N. Gilmer & Co. would only want him to 
pay for freights upon cotton sent to them, and that as soon as these 
cottons were disposed of he would get back his money; to which he 
agreed, and the business was continued upon that understanding 
and agreement, that this stock was to remain as collateral and that 
the honor of J. N. Gilmer was pledged to apply these advances defi- 
nitely to purposes of that line and no other. He continued his busi- 
ness in that way until the new firm of Gilmer and Clanton went into 
business. I made all these negotiations for all these firms, knowing 
and relying upon this stock as a fall-back security. 

Q. In those negotiations, was the value of the stock discussed be- 
tween you and Mr. Morris? 

A. I do not think it was, any more than that he didn’t regard it 
as of much value. 

Q. Did he say so? 

A. He did. 

Q. Who was the leading member of Morris’ firm ? 

A. Josiah Morris. 

Q. With whom was the negotiations made? 

A. They were with Mr. Morris. : 

Q. They were, however, dealing with the firm, were they not? 

A. They were. 

Q. Did vou ever talk with him with reference to Gilmer and Clan- 

ton, when that firm was formed ? 
72 A. I have no recollection of saying anything to Mr. Morris 
in relation to this stock under the administration of Gilmer 
and Clanton. I have no recollection of calling his attention to that 
as a security, although I so regarded it, and I had no evidence that 
he did not. 

Q. Well, in your negotiations with Mr. Morris in 1875, on the oc- 

casion of the levy of that execution upon this stock, was there any- 
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thing, and, if so, what, said in reference to the stock being security 
for any future indebtedness of J. N. Gilmer? 

A. He was to hold the stock for that advance and for all future 
liabilities of the said J. N. Gilmer. 

2 To whom ? 

. To Josiah Morris & Co. or the parties advancing and for all 
on firms with which he might be connected. 

Q. What was the object of the formation of the Elyton Land 
Company ? 

A. The object was speculation to make money. 

Q. How? 

A. By the enhanced value of the property from the future build- 
ing of a city or town. 

Q. Then it had the design of awaiting the development and growth 
of a citv at a certain poiut, had it? 

A. It had. 

Q. It was of no value until this city was developed ? 

A. None. 

Q. And its value consisted in the sale of real estate to persons 
locating in the city ? 

A. That is so. 

Q. When did it first commence to pay dividends ? 

A. I think about 1883. I am not positive on that. 

Q. When did you first hear of its paying dividends ? 

A. I think it was 1883. 

Q. After 1875 what would you say was the value of these 60 shares 
of stock—how much per share? Did you hear my question? 

A. I heard the question, but I have been trying to bring to my 
mind to bear upon it. I donot think that there was much demand for 
the stock until after 1875. 

Q. I didn’t ask you about before 1875. I asked you about it after 
1875. What do you think was its value after that ? 

A. I think it was worth par 

Q. That would make its value about six thousand dollars ? 

A. Yes, sir. 

Q. Who got these six thousand dollars for which the other half 
of the stock was sold .to Mr. Linn? Who got the proceeds of the 
sale to Linn? 

A. Mr. Morris. 

Q. Did Mr. Morris, as far as you know, ever give any notice that 
that stock must be redeemed ? 

A. I know of no notice. 


78 Q. Did he ever give any notice that you know of-—— 


A. Not of my knowledge—— 
Q. Let me get the question out. Did he ever give any notice, that 
you know of, that the stock was to be sold ? 
A. Not that I know of. 
Q. Did he ever make any demand, that you know of, of the debt 
for which it was pledged ? 
A. Not that I know of. 
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Q. Did he ever render any account or notice, that you know of, 
of a sale of the stock ? 

A. None that I know of. 

Q. Did he, to your knowledge, give anybody any credit for the 
proceeds of the sale of the stock? 

A. None that I know of. | 

Q. What would be the amount, in your opinion, of the dividends 
that have been paid and the stock at its present market value? 

A. I have not investigated the dividends and do not know what 
have been paid, and therefore it would be mere guess-work. I have 
an idea of what the stock ought to be worth to-day. 

Q. Well, what do you think it is worth? 

A. I think it is over twenty to one. 

Q. That would make the stock worth $120,000.00 or over ? 

A. Well, yes. | 

Q. You do not know the dividends that have been paid ? 

A. I do not. 

Q. Prior to 1875, who represented that stock in the meetings of 
the Co.? 

On one occasion I represented it by proxy for my son. 
Was that after the sale to Linn ? 

Yes, sir. 

. Where did Mr. Morris live since the war? 

. In the city of Montgomery. 

. Where did J. N. Gilmer live? 

. In the city of Montgomery. 

With whom did J. N. Gilmer do his banking business? 
. With Josiah Morris & Company. 

. Do you know whether he and Morris belonged to the same 
church ? 

A. (do. 

Q. What church ? 

A. The Episcopal. 

Q. How far were their places of business apart? 

A. Three squares. For a portion of time they were only one— 
between one and three squares apart. 

Q. Do you know whether they saw each other frequently from 
1875 up to 1884? 

A. I do; they saw each other almost daily. 

Q. And had business transactions ? 

A. Certainly; yes, sir. 

Q. Do you know whether in 1875 Mr. Morris held any other 
securities of P. W. Donaldson besides the stocks which you refer 

to? 
74 A. I do not know of other securities. 
Q. Do you know of some real estate upon Amanda street ? 

A. Yes, sir; I was trying to think whether it was in 1875 or not. 

Q. I say in 1875. i 

A. He did in 1875. He held town lots above there as securities 
for liabilities of P. W. Donaldson and Gilmer & Donaldson. I drew 
the deeds to the lands myself, and advised Donaldson to make Mor- 
ris a deed instead of a mortgage. 
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Q. He held the property in trust ? 
A. Yes, sir; he did, for the nominal sum of three hundred dol- 
ars. 

Q. Was it of greater value than that? 

A. Yes, sir; much greater. 

Q. Has he not within the last year accounted for the real estate to 
the widow ? 


(Counsel for the defense object to the question on the grounds 
that the suit was compromised.) 


A. He did. 

Q. You say that you induced Donaldson to make the conveyance 
to Morris? 

A. I advised him and induced him to do it. 

Q. State whether or not your banking business prior to and since 
the war up to 1875 was a desirable one for a bank. 

A. I think it was. 

Q. State why you think so. 

A. I had many large negotiations for the R. R. Co. of which I 
was president, which carried with them commissions which were 
profitable to a bank; consequently I regarded my business connec- 
tions with Mr. Morris as desirable. 


— for the defense objected to the last two preceding ques- 
tions. 


Q. Was it profitable to him ? 

A. It was. 

Q. Well, before the war or since the war ? 

A. Yes, sir; before the war I did a large cotton-storage and com- 
mission business, but my principal financial negotiations were with 
the Montgomery Insurance Company and the Central Bank, and 
not with Mr. Morris. 

Q. Since the war who has it been with ? 

A. Josiah Morris entirely ; exclusively so. 

Q. How came your son to make that arrangement with Mr. Mor- 
ris or you to make it for him in reference to thatstock? I mean the 
original transaction. 

A. Because I was prohibited as etn of the R. R. compan 
from speculating in lands upon the line of the said railroad of whic 
I was the president by virtue of the State aid bili. 

Q. I did not ask you anything about that. I asked you how came 
you to make the arrangement with Mr. Morris for paying for that 
stock and to trust it to him. 

A. I did it because of my confidence in him and my desire for 
him to protect my son. 

Q. Did you state to your son your confidence in Mr. Morris? 

A. Why, he could not doubt—— 

Q. Well, I ask you the question, did you tell him of your confi- 

dence in Mr. Morris? 
75 A. I did. 
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Q. Well, why was that stock permitted to remain so long 
with Mr. Morris? 

A. Because of the pecuniary necessities of my son—of credit. He 
was destitute of means, and was forced to do business on a credit; 
consequently he had to get his facilities from Mr. Morris, and there- 
fore it was right and proper that Morris should hold such securities 
as would indemnify him for granting that credit. 

Q. Why didn’t you take the stock and sell it long before? 

A. Because it would not sell for what we considered it to be worth. 

Q. You were then awaiting the development of the city of Bir- 
mingham ? 

A. I was; that was it. 

Q. Was the city of Birmingham the site of the property selected 
and bought by the Elyton Land Company ? ) 

A. It was. 

Q. And it was to await the development of the city of Birming- 
ham; was this the purpose of the original company ? 

A. It was. 

Q. When was the first intimation you had that Mr. Morris re- 
pudiated the trust in reference to that stock ? 

A. Only a sbort time before this suit wasinstituted. I mean this 
suit in the chancery court and not the present one. 

Q. Well, about what year was that that you first had an intima- 
tion that he repudiated the trust; how many years ago? 
+. It is little over a year ora year anda half. It was 1884, I 
think. 


Q. Did he ever deny that trust to you ? 

A. He never did. 

Q. Did he ever acknowledge it to you ? 

A. He did. 

Q. Well, how late did he acknowledge it to you, would you say? 
A. I regarded—— 

Q. Never mind what you regarded. Iam not asking you any- 


thing about that. How late did he acknowledge it to you? 

A. I do not recollect the date. 

Q. Well, was it after your bankruptcy or how? 

A. The last definite acknowledgment was when he agreed to pay 
this judgment of $237.00 or $235.00; it is somewhere there, I think ; 
$237.00, I believe. 

Q. Did you have no talk with him about the stock since 1875? 

A. Well, I have, in talking about liabilities. 

Q. What do you mean by definite acknowledgment, then; what 
did he say about the stock when you had these conversations ? 

A. When we had this conversation I[ asked him to pay this exe- 
cution and hold the stock as collateral for that and other liabilities 
that Jimmie might become liable for to him. 

Q. Who is“ Jimmie?” | 

A. J. N. Gilmer. 
76 Q. You say that you have had conversations with him since 
1875 in reference to it? 
11—1150 
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A. I do not recollect any distinct conversation, but we have had 
very many talks on business matters, and he has always regarded, 
in his conversations with me, that this is Jimmie’s stock. 


Counsel for the defense moves to exclude so much of the forego- 
ing answer as relates to how Mr. Morris regarded the ownership of 
the stock. 


Q. What do you mean by regarded? 

A. I mean that he acknowledged. I have never had him doubt 
it or repudiate it in any way. 

Q. Have you had him acknowledge it? 

A. Well, I do not know upon what higher authority he could ac- 
knowledge— 

A. I do not know either, but I want you to answer my question. 
If you think he acknowledged it, state how he acknowledged it— 
generally or specifically. 

A. He acknowledged it by regarding—— 

Q. How do you know how he regarded anything; how do you 
know how he regarded it but by what he said ? 

A. Well, Mr. Gunter, he said so much about it, he and I, that I 
do not recollect the verbiage. 

Q. I do not ask for the verbiage. Did he say anything about it? 

A. Yes, sir. 

Q. Well, was it treated in those conversations as his property or 
as the property of J. N. Gilmer? 


Counsel for the defense objects to the question. 


A. It was treated as Gilmer’s, and in no conversation did he claim 
it as his property. 

Q. Do you mean to say, then, that the last acknowledgment that 
he made, that the property was a security in his hands for debts of 
J.N. Gilmer, was in 1875, or do you recollect that you had a con- 
versation after that? 

A. That is the last definite conversation I can recollect of his say- 
ing that. 

. You recollect having conversations after that ? 

Yes, sir. 

. In reference to this stock ? 

. Yes, sir. 

. Do you recollect the details? 

. I do not. 

Well, do you recollect, in those conversations after 1875, how 
the stock was treated between vou and Mr. Morris? 


Counsel for the defense objects to the foregoing question. 


: oe It was treated as J. N. Gilmer’s stock—as collateral for his lia- 
ilities. 

Q. What I want to ask you is, what is your best recollection as 
to how far down those conversations extended ? 
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during Clanton’s copartnership; but after Merritt became a partner 
I never adverted to that stock as security. 


77 Q. Why? 
‘A. Because Merritt was a very responsible man. 


Q. When did your intimacy with Mr. Morris cease? 

A. At the institution of the syit in the chancery court. 

Q. By whom ? 

A. By J. N. Gilmer vs. Josiah Morris. 

Q. About in what year? 

A. In 1884. 

Q. That was after you had become bankrupt? 

A. Yes, sir. 

Q. What was the occasion of the cessation of your intimacy— 


what caused it? 

A. Why, the instituting of that suit, or his denial of his trust. 

Q. Which trust? 

A. This trust of J. N. Gilmer. 

Q. His denial of the trust in reference to the stock of J. N. Gilmer 
was the cause of the cessation of your intimacy ? 

A. Yes, sir. 


Counsel for the defense object to foregoing question and answer. 


Q. In those conversations you had with Morris concerning this 
stock as a security in his hands, did he ever threaten to sell it? 
A. Never. 


Cross-examination : 


. Where does your son, J. N. Gilmer, now reside? 
. He resides in Memphis, Tennessee. 
. When did he remove there? 
. I think he removed in April or May. 
. Of this year? 
. Yes, sir; of this year. 
. Did he take his family with him ? 
. He did. 
. Did he take his furniture with him ? 
. He did. 
. Is not his house at present furnished with the same furniture 
and pictures that were in it when he was there? 
A. No, sir. 
Q. Does any one occupy his house ? 
A. Yes, sir. 
Q. Who? 
A. Mr. Mitchell. ; 
Q. How long has he occupied it? 
A. I think he occupied it on the first of the month; it was rented 
to him the month before. 
Q. You think he occupied it from the first of October? 
A. Yes, sir. 
Q. I ask you if up to the first of October if his furniture and 
effects were not in the house? 
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A. No, sir; his effects went with him. 
78 Q. Did he remove all his furniture? 
A. Yes, sir. 

Q. Were not pictures left hanging on the wall of the house? 

A. No, sir. 

Q. Did he not move to the State of Tennessee for the purpose of 
bringing this suit in the United States court, and did he not so view 
it before he left? 

A. That is a question that he only can answer. I cannot answer 
for him. 

Q. I ask you if he did not tell you that his purpose in moving to 
Tennessee was for the purpose of bringing this suit in the United 
States court? 

A. He did not tell me that. 

Q. I ask you if you do not know that it was his purpose and if it 
was not done under advice? 

A. I can tell you what I believe, but I cannot tell you what I 
know about it. I do not know it. 

Q. You say that you do not know whether that was his purpose 
or whether he was ever so advised ? 

A. Well, I can say I advised him to do that. 

Q. Well, before his removal ? 

A. Yes, sir. 

Q. How long before he removed was it that you advised him ? 

A. Well, it was some months. 

Q. When did you advise him? Was it after the decision of the 
supreme court of Alabama in the chancery suit that you have 
spoken of? 

A. Yes, sir; it was after that. 

Q. I ask you if you didn’t advise him to move for the purpose of 
a _ suit in the United States court ? 

A. I did. 

Q. And he changed his residence after that advice? 

A. I can say, further, that it was not the only thing that induced 
me to advise him. I wanted him relieved from his military occupa- 
tion. I did not think that he would ever succeed in business as 
long as he was ne on to a military organization, and I thought 
that bis wife’s mother lived in Memphis, and the family there were 
very desirous that they should go > es That was really the pri- 
mary cause of my advising him ; and I then suggested to him, “If 
you go there you will then have an opportunity of instituting suit” 
(in U. S. court). The prime object was to get him rid of all 
military organizations. 

Q. But part of the purpose was to get him so that he could insti- 
tute suit in the U.S. court? 

A. Well, it was incidental. The primary purpose with me was 
to get him square out of the military organization. 

Q. Don’t you know that he said his purpose in moving to Ten- 
nessee was to bring this suit in the United States court ? 

A. I do not know that he said that. I may have heard him, but 
I cannot now bring it to mind. 
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79 Q. Don’t you know that it was his purpose to return here 
at the termination of this suit—don’t you know this? 

A. I do not. 

Q. Do you know that he has moved to Tennessee permanently or 
with a view of remaining there? 

. I do not. 

. Has he gone into any business in Tennessee? . 
. He has. 

. What is his business ? 

. Cotton-ginning business. 

. On his own account? 

. No, sir; in connection with others. 

. Is he proprietor or employee? 

a male he not know. 

. Do you know whether he has made any investment in Ten- 
nessee ? 

A. I do not. 

Q. Have his business connections here been severed ? 

A. Yes, sir. 

Q. Entirely ? 

A. Yes, sir; entirely. 

Q. How long before this present suit begun did he move to Ten- 
nessee ? 

A. I do not know when this suit was instituted, exactly ; but I 
suppose about four or five months. 

Q. What month did he move away in, do you know? 

A. I do not bear in mind the exact date; I think it wasin April. 

Q. Of this year? 

A. Yes, sir. 

Q. When did you say that your intimacy with Mr. Morris ceased? 

A. At the institution of this suit of J. N. Gilmer in the chancery 
court. . 

Q. In the chancery court of Alabama? 

A. Yes, sir. 

Q. That was some time in 1884, wasn’t it? 

A. It was. 

Q. Wasn’t that suit brought for this same identical 60 shares of 
stock ? 

A. It was. 

Q. Were you not examined as a witness in that cause? 

A. I was. | 

Q. Wasn’t the account that you there referred to in that particular 
case the account of Morris? 

A. Yes, sir; or in the chancery suit of my daughter; I do not 
recollect which. The basis of my information of that was from 
Morris’ own account. 

Q. That suit was commenced in the chancery court of Alabama 
by Gilmer, the same plaintiff, with Morris, the same defendant, and 
prosecuted through the chancery court,and then went to the supreme 
court on appeal, did it not? 

A. It did. 
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Q. And it was there decided against the plaintiff, J. N. Gilmer, { 
i was it not? ‘ 
i Objection made to the foregoing question. :: 
| 80 A. I understand so from papers, but I do not know; the ‘ 
| newspapers say so. 


Q. Has your. counsel never told you so? 
A. It was not my suit and was not my counsel. 
Q. Weren’t you interested in it to the extent of having your son 
| recover the stock ? 
| A. I was interested on his account. 

Q. You never were a party to this suit ? 

A. Oh no; I was not. 

Q. But you felt a great interest in it ? 

A. Of course I did. 

Q. And you exhibited it in every reasonable way, in aiding your 
son in getting up the testimony ? 

A. I did. : 

Q. And you were examined as a witness ? 


A. I was. 
Q. Is not this a continuation of that same controversy—this suit? 


Objection was made to this question on the ground that it was 
one for the court and not for the witness. g 


A. It is a continuation of the merits of the same transaction, but 


it is a new controversy. 
Q. How old are you, Mr. Gilmer? 
A. I am 76 years old. 


Redirect examination : 


Q. Do you know whether J. N. Gilmer sold his residence before 


he left? 

A. He did. 
Q. Did he sell any other property—did he sell his cows and ; 
horses ? . 

A. He sold everything, sir, that he didn’t carry with him. 

Q. Before he went to eughie ? 

A. Yes, sir. 


F. M. GILMER. 


I, John M. Lackey, commissioner in said commission named, do 
hereby certify that the evidence of the witness, F. M. Gilmer, was : 
taken down under oath and subscribed by him in my presence on 
the 27th day of October, A. D. 1886, at my office at Montgomery, - 
in the county of Montgomery and State of Alabama, and that I 
have personal knowledge of said witness, and that I am not of 
counsel in the cause or of kin to any of the parties in interest or 
in any manner interested in the reuult thereof. 

I further certify that due notice was given on October 23rd, 1886, 
to the respective parties of the taking of this deposition, and that 


JOSIAH MORRIS VS. JAMES N. GILMER. 87 


when said deposition was taken there were present William Gunter, 
solicitor for complainant, and D.S. Troy and A. T. London, solic- 
itors for defendants, and F. M. Gilmer, witness. 
Witness my hand this 27th day of October, 1886. 
JOHN M. LACKEY. 
Commissioner. 


81 Commission to Take Deposition of F. M. Gilmer. 
Uns1tTEpD STATES OF AMERICA: 
Circuit Court of the United States for the Middle District of Alabama. 


To J. M. Lackey, Esq., Montgomery, Ala. : 


Know " that we, having full faith in your oe and com- 
petency, have appointed you commissioner, and by these presents 
do authorize you, at such time and place as you may appoint, to call 
before you and examine orally F. M. Gilmer, who a in the city 
of Montgomery, as witness in behalf of complainant in a case pend- 
ing in the circuit court of the United States for the middle district 
of Alabama, at Montgomery, wherein J. N. Gilmer is complainant 
and Josiah Morris e¢ als. are defendants, on oath to be by you ad- 
ministered, to take and certify the deposition of the witness, and 
return the same to our said circuit court with all convenient speed, 
under your hand and seal. 

Witness Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court ‘of the United States, this 22nd day of October, A. D. one 
thousand eight hundred and eighty-six. 

Issued 22 day of October, 1886. 

J. W. DIMMICK, Clerk. 


Published by consent this 3rd day of November, 1887. 
J. W. DIMMICK, Clerk. 


It is agreed that this deposition may be read without any order 
passed and as if taken after the cause was at issue Dec. 19th, 1887. 
S. F. RICE, 

TROY, TOMPKINS & LONDON, 
Sol’s for Defendant. 


GILMER vs. MorRRIs. 


It is agreed that the deposition of F. M. Gilmer taken de bene esse 
in this case may be used, subject to legal objections as to relevancy 
and legality, as if taken after cause was at issue. It is also agreed 
that the respondents have until 11th of April to answer, with right 
to either party in the mean time to proceed to take depositions as if 
cause was regularly at issue. 

April 2nd, 1887. 

BRICKELL, SEMPLE anp GUNTER, 
Sol’s for Complainant. 
TROY, TOMPKINS anp LONDON & 


S. F. RICE, Sol’s for Respondents. 
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Filed 2nd day of April, A. D. 1887. 
J. W. DIMMICK, Clerk. 


82 | Deposition of James N. Gilmer. 


In the United States Circuit Court for the Middle District of Ala- 
bama. In Equity. 


JAMES N. GILMER vs. JOSIAH Morris et al. 


Deposition of J. N. Gilmer, witness in behalf of the complainant, 
examined orally before E. Workman, special examiner, at Mont- 
gomery, Alabama, on the 29th day of April, 1887, in the above- 
entitled cause. 


Present: W. A. Gunter, Esq., solicitor for complainant; Messrs. 
D. 8S. Troy, A. T. London, & S. F. Rice, solicitors for 'defendants. 


The said witness, J. N. Gitmer, being first duly sworn to speak 
the truth, the whole truth, and nothing but the truth, doth depose 
and say as follows: 


Direct examination: 


Q. Mr. Gilmer, what is your name ? 
A. James N. Gilmer. 
Q. You are the complainant in this suit against Josiah Morris? 
A. I am, sir. 
Q. Are you acquainted with the Elyton Land Company ? 
A. Yes, sir. 
Q. Were you one of the subscribers to the stock on the formation 
of that company ? 
I was, sir. 
To what amount ? 
One hundred and twenty shares. 
Of the nominal value of what—how much a share? 
It was $100.00 a share. 
What was the amount to be paid for that 120 shares? 
Six thousand dollars. : 
When was the stock of that company issued? 
Some time in the latter part of 1871. 
Did you pay the $6,000 for this stock ? 
No, sir; I did not. 
W hat arrangement, if any, did you make about this paper? 
. My father got Mr. Morris to agree to pay for it. 
. What was the agrcement? 
. Mr. Morris agreed to pay for it and hold the stock as collateral 
security for its payment. 3 
Q. Was any time specified as to how long he ‘was to carry it? 
A. No, sir. 
Q. Was there any agreement about his right to sell it without 
notice? 
A. No, sir; there never was. 


OPOPOoPorS 


OPE ror 


> 


36 


it 


JoSIAH MORRIS Vs. JAMES N. GILMER. S9 


Q. Well, when the stock was issued what did you do towards car- 
rying that agreement out ? 
83 A. I left it in the hands of Mr. Morris as a security for its 
payment, and not only as a security for its payment but as a 

basis of credit for the business which I was then conducting, sir. 
. Were you then doing business ? 
. Yes, sir. 
Under what name ? 
. Gilmer, Browder & Co. 
. Well, after that time did you make a sale of any of that stock ? 
. Yes, sir; later on. 
. Well, state that transaction. 
. I forget the number of months; but a short time after the or- 
ganization or issuance of the stock Mr. Morris notified my father 
that he had an opportunity of selling one-half of that stock to Mr. 
Chas. Linn for the amount he was to pay for it, $6,000, and asked if I 
would come and see him in reference to the matter, and I called at 
his instance and he made the statement to me that he had an oppor- 
tunity of selling, and I thanked him for the courtesy, as it worked 
in my favor. Mr. Morris said to me: “Now you have an opportu- 
se of selling your stock, which will leave the other half to you 
clear.” 

Q. Well, was any transfer of the stock made then? 

‘. A. I made a transfer of the original stock for 120 shares to Mr. 
inn. 

Q. How did you transfer it? 

A. Upon the face of the certificate. 

Q. Upon the face or back of it? 

A. Well, it is upon the back of it, 1 suppose. I transferred 60 
shares of that 120 shares of stock to Mr. Lynn and two certificates 
were issued in lieu of that one for 60 shares each. One of said cer- 
tificates was issued in the name of Mr. Chas. Linn—the other was 
issued to me in blank. 

Q. Issued to you in blank? 

A. Yes, sir. 

Q. What do you mean by blank? 

A. I mean it was sent to me in place of the 120 shares, because 
there was only one of these certificates and that was made out to 
Mr. Linn and the other was made out to me. 

Q. Well, was it sent to you or sent to Mr. Morris? 

A. It was sent to Mr. Morris. 

Q. Your certificate, then, was sent to Mr. Morris? 

A. Yes, sir. 

Q. Did Mr. Morris ever tell you or inform you when he had paid 
the $6,000? ) 

A. No. sir. 

Q. Did he ever notify you of the balance that was due on account 
of that purchase ? 

A. Never, sir; or that there was any ever due. 

Q. Did he ever give you any notice to redeem that stock ? 

A. Never, sir. 
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Q. Or to pay the balance due on it? 
84 A. No, sir; or never notified me that there was anything 
due on it. 

Q. In wnose name did that stock remain on the books of the com- 
pany, after the transfer of 60 shares of it to Linn, until the year 
1875? 

A. In my name. 

Q. Did you ever attend the meetings of that company or give 
proxies for the representation of your stock ? 

A. I gave proxies. I never attended myself, unless you might 
consider it attendance at a meeting when the South and North road 
was opened with an excursion and there was a general invitation 
extended to all citizens to attend. 

Q. Between 1871, when this transfer was made to Linn, and the 
spring of 1875, you ‘then lived in Montgomery ? 

. I did, sir. 

You did business here? 

. Yes, sir. 

Under what name? ; 

. Under the firm name and style of Gilmer, Browder & Co. 

. Did you do business through Mr. Morris? 

. All our banking business was done through Mr. Morris, sir. 

. State if anything occurred between vou and Mr. Morris, i in 
1875, in reference to that stock. 

A. I was notified by my father that my stock had been levied 
upon under an execution of a judgment in favor of Mr. Farley for 
the sum of $230. My father called on Mr. Morris and asked him to 
pay it up and to hold such judgment and have my stock transferred 
to him as collateral security for this indebtedness and all other in- 
debtedness that I might be due him. 

Q. Tell me how you know that your father did that. 

A. Because he told me of it himself. 

Q. Who told you of it? 

A. My father did. 

Q. Is that the only way that you know ? 

A. No, sir; Mr. Morris asked my father to ask me to come to see 
him. I called on Mr. Morris and stated that my father said he 
wished to see me in reference to the payment of this judgment, and 
that he had agreed with my father to pay this judgment and have 
the stock transferred io him upon the books of the Elyton Land 
Company and to hold such ‘ealies ment and the stock as a collateral 
security for that indebtedness and any other indebtedness that I 
might be due him. 

. You say Mr. Morris agreed to that? 

Yes, sir. 

- When was that, now? 

. I think it was in the spring of 1875—about March, 1875. 

Did he pay the judgment? 

Yes, sir. 

How do you know that he paid it? 

. Because it was charged up in my account—charged up against 
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the firm of Gilmer, Browder and Co. in a statement rendered 
after. 

85 7 Q. Have you never been bothered by the judgment since 
then ! 

A. No, sir. 

Q. About what did you say was the value of that stock at that 
time—in 1875—the value of the sixty shares, in your opinion ? 

A. I suppose it was about par, sir. I never heard of any sales. 

Q. Well, it was certainly worth sixty or seventy cents on the dol- 
lar, was it not? 

A. I should say that it was worth that or more. 

Q. And the balance due on the original purchase was only a few 
hundred dollars? 

A. That was all, sir. 

Q. Well, did you go to see Mr. Morris upon what your father told 
you of the interview? 

Witness: You mean in reference to that judgment? 

CouNSEL: Yes. 

A. Yes, sir. 

Q. In that interview did Mr. Morris make any claim to that stock? 

A. He did not. 

Q. What did he say about it—whose stock did he call it, if any- 
body’s? 

A. He always recognized it as mine, sir. 

Q. That was in the spring of ’75, you say? 

A. Yes, sir. 

Q. State the interview over again with Mr. Morris when you went 
to see him—state how all that occurred. 

A. When I went tosee him Mr. Morris said that father had called 
upon him and asked him to pay off this judgment that had been 
levied upon my stock, the amount being about $230, and against 
my firm of Gilmer, Browder & Co.,in favor of one Mr. Farley. Mr. 
Morris said to me that he would pay it and would hold said judg- 
ment, and have the stock transferred upon the books of the com- 
pany as a collateral security for its payment and any other indebted- 
ness that I might owe him. 

Q. Well, now, about that time—when did the firm of Gilmer and 
Donaldson form ? 

A. It was formed in the latter part of 1874. 

Q. Who was it com posed of? 

A. Myself and P. W. Donaldson, my brother-in-law. 

Q. Do you know of Donaldson transferring any securities to Mr. 
Morris? 

A. I know of one or two transfers, sir, one of which was the trans- 
fer of the stock of the Montgomery Insurance Co. and some real 
estate in the city here. 

Q. Transferred to Mr. Morris? 

A. Yes, sir. 

Q. How—for what purpose ? 

A. As a loan for money—in the payment of money loaned. 

Q. In payment, you say? 
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A. No; I won’t say as a payment, but in consideration of the loan 
of inoney. 

Q. You mean as collateral ? 

A. As collateral—yes, sir. 
86 (). When did that firm first commence to do business with 
Mr. Morris, or did it commence? 

A. Yes, I think the first business transaction was in March, ’75. 

Q. Who was the financial agent and manager of that firm and 
all your firms? 

A. My father was the general financial agent. 

Q. Did he make arrangements for creditors ? 

A. Yes, sir. 

Q. And you say that firm first commenced to do business with 
Mr. Morris in March, 1875? 

A. Yes, sir. 

Q. How came he to do it? 

A. Because my father had arranged with Mr. Morris to give us 
credit—to extend us credit. 

Q. How do you know he did? 

A. Upon my father’s statement, and also Mr. Morris having cashed 
our checks. 

Q. Well, did you have money to your credit there when you drew 
the checks? 

A. No, sir. 

Q. The firm of Gilmer and Donaldson then commenced — 
business with Mr. Morris in consequence of what your father tol 
you? 

A. Yes, sir; he had arranged for a credit with Mr. Morris. 

Q. What did you do thereupon ? ; 

A. We checked upon Mr. Morris and he paid our checks. 

Q. Whether you had any money there or not? 

A. Yes, sir, 

Q. How long did that tirm then continue to do business with Mr. 
Morris? : 

A. Until the death of Donaldson. 

Q. Which occurred when ? 

A. In the spring of 1876. He died in February, ’76, but the firm 
was not changed until late in the season. The name and style of the 
firm continued until the close of the season. 

Q. Well, did that firm obtain any credit from Mr. Morris during 
the course of that business? 

A. Yes, sir. 

Q. How did the accounts stand at the close of the business—at 
the time of the death of Donaldson ? 

A. Our books showed a little over $3,000 indebtedness. 

Q. Your firm, then, was indebted to Mr. Morris on ceasing to do 
business ? 

A. Yes, sir. 

Q. Are you certain about the amount that was due? 

A. That is my recollection. I won’t be positive. 

Q. Did he have any collateral against that indebtedness ? 
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A. He had the collateral of that stock of the Commercial Insur- 
ance Co. and Jand, but we never had any credit for it. I remember 
that Mr. Donaldson transferred to Mr. Morris the certificates of stock 

of the Montgomery Insurance Co.—that was what it was called. 
87 Q. Well, when you ceased to do business as Gilmer and 
Donaldson had you received any credit on any collaterals? 

A. Not at that time. 

Q. Did Mr. Morris ever demand of you the balance due by Gil- 
mer and Donaldson ? 

A. No, sir. 

Q. Never required you to pay it? 

A. No, sir. 

Q. Did he ever notify you that any of the collaterals must be re- 
deemed ? 

. No, sir. 

. Or that they would be sold? 

. No, sir. 

. Or that they had been sold ? 

. No, sir. 

You were then living in the city of Montgomery all the time? 
. Yes, sir. 

From 1875 up to when? 

. From ’75 up to May, 1886. 

Did you see Mr. Morris frequently ? 

. Frequently, sir. | 

Did you do a banking business with him ? 

. I did a banking business with Mr. Morris up to June or May, 
1884. 

Q. Under what firm names? Give the order since 1875. 

A. Well, there was Gilmer and Donaldson in 1875; J. N. Gilmer 
& Co. during 1877-’8 (don’t remember what time we closed). The 
10 firm was Gilmer and Clanton. The next firm was Gilmer and 

erritt. 

Q. Well, did all these firms do a banking business with Mr. Mor- 
ris ? 

A. Yes, sir. : 

Q. Did the firms of Gilmer & Clanton and Gilmer and Merritt 
owe him anything when they ceased to do business with him? 

A. No, sir. 

Q. Did the firm of Gilmer and Company leave any balance? 

A. Mr. Morris claimed to me that there was $50 due by the firm 
of Gilmer & Co. I had no record of it whatever. We had a con- 
versation about it, once or twice, and I demurred to the payment, 
and finally, during the time Gilmer and Merritt were doing business 
and even after Gilmer and Clanton’s transactions, he asked me one 
day about that $50. I said to him that I could find no trace what- 
ever of any such indebtedness and asked him to produce the evi- 
dence. He claimed that he could not find the evidence, but that it 
was on a little strip of paper; that he had tried to find it, but did 
not do so, and asked that I pay it. He said it was all right. I did 
pay it, from the fact—— 
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CounsEL: I don’t want the fact. 
Witness: Well, I did pay it. 

- About what time was that? During what firm, do you rec- 
ollect ? 

A. During the time of the business of Gilmer and Merritt, sir. 

Q. What year was it, if you recollect ? 

A. I think in all probability it was in the summer of 1883. I 

won’t be positive, but I think that was the time. 
88 Q. After Gilmer and Donaldson commenced to do business, 
were any special arrangements made, that you know of, for 
credit for the successive firms that you were with, with Mr. Morris? 

A. My father said to me that he had seen Mr. Morris and arranged 
for a credit system. 

Q. What was the business you were engaged in? 

A. A cotton-storage and commission business. 

Q. State whether or not these firms now received credits with 
Mr. Morris. 

A. Yes; we checked upon Mr. Morris and our checks were paid. 

Q. What was the name of the firm that Mr. Morris did business 
under? 

A. Josiah Morris & Co. 

Q. What was his business ? 

A. Banking business. 

Q. Well, now, during the course of those years, from 1875 until 
you quit business with him, did you see him frequently ? 

A. Yes, sir. 

Q. You lived in the same town ? 

A. Yes, sir. 

Q. Did he ever make any demand of you about redeeming that 
stock ? 

. Never, sir. 

. Or make any claim to it? 

. Never, sir. 

Did he ever consult you about seiling it? 

. Never, sir. 

Did he ever intimate that he intended to sell it? 

He did not, sir. 

Did he ever tell you that he had sold it ? 

. Yes, sir. 

When did he tell you that ? 

Just before I began the suit; that was in 1884, I think. 
Did you have an interview with him then ? 

I did, sir. 

State how it came about. 

As a member of the firm of Gilmer and Merritt, I gavea 
check, which was refused payment. . 

Q. What was the amount of the check ? 

A. One hundred dollars. 1 called upon Mr. Morris and asked 
his reasons for refusing. His answer was that my firm had over- 
checked. This I denied. He said that I was mistaken. I then 
called his attention to his books to see how the statement stood. 
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He found that the difference had been settled—paid up. He re- 
turned to me and apologized by stating that he was not aware of 
the fact that it had been settled. I then said to him that we had 
been doing our banking business with him and we had not been 
notified to stop checking; that on frequent occasions we had given 
checks upon him when we had no money in the bank and these 
checks had been paid, and that I did not uriderstand why it was 
that he refused to pay this, and I called for an explanation. His 
statement was that money was very tight, and that he was not pay- 
ing checks where there was no money to the credit of the 
89 parties. I said to him that I did not think that he ought 
to have any fears as to the payment of the check, as he held 

collaterals of mine which were worth more than the amount of the 
check. He asked me what collateral it was. I said it was my Ely- 
ton Land Company stock certificates or certificate. His response 
was, “ Why, Jimmie, that was never yours, it was your father’s; you 
were merely a figure-head in the matter.” This I denied, and said 
to him that he knew to the contrary; that it was issued in my 
name and was always considered as mine and he knew it was mine. 
He said I was mistaken. About that time a gentleman came in 
the office and his attention was drawn to him. I left his office, 
stating that I was not satisfied with his explanation ; whereupon 
I began the suit for the recovery of this stock. : 

Q. In that interview did he state anything about having sold it? 

A. He stated to me that he had sold that property to pay an in- 
debtedness which my father owed him upon a certain piece of prop- 
erty in the city—Mrs. Browns, I think, he said—some $5,000 he said 
was the amount of it. 

Q. In that interview did you deny to Mr. Morris that that stock 
had been levied on? 

A. No, sir. : 

Q. Did you deny that there had ever been a judgment against 

ou? 

: . No, sir; the question was not brought up at that time. 
. Well, was anything said about it at that interview ? 
. Nothing except what I have stated in the foregoing statement. 
. That you say was in 1884? 
Yes, sir. 
And you then commenced suit ? 
Yes, sir. 
What suit wes that? 
For the recovery of that stock. 
What court was it commenced in ? 
In the chancery court. 
Of what State? 
. Of the State of Alabama. 
. Well, did you ever give your authority to pledge that stock 
for your father, F. M. Gilmer’s, debts ? 

A. Never, sir; I was never asked by him to give such. 34 
, Q. When did you first learn that stock was paying any divi- 

ends ? 
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A. I learned it in April, 1884, sir. I happened to be in Birm- 
ingham on official business for the State in the office which I held, 
and, having a little spare time, I naturally walked around to see 
the improvements about the place, and in conversation with Mr. 
Sloss at his furnace he notified me of the dividends having been 
paid. From him I walked back into the city and called at the 
oftice of the Elyton-Land Company and learned there that it had 
been paying dividends. 

Q. That was in April, 1884 ? 

A. Yes, sir. 

Q. Why did you leave that stock with Mr. Morris from 1875 to 
1884 ? 

A. Asa basis for credit in my business; it was transferred 
90 upon the books asa collateral security to him for the in- 
debtedness which I was due him. | 

Q. And after that you received credits for your various firms? 

A. Yes, sir. 

Q. Was not the value of the stock dependent upon the growth of 
the city of Birmingham there ? 

A. Yes, sir. 

Q. You were on intimate terms with Mr. Morris during all that 
time, were you not? 

A. Yes, sir. 

Q. Belonged to the same church ? 

_ A. Yes, sir. 

Q. You saw each other daily on business and on Sunday during 
church services ? 

A. Yes, sir. 

Q. What was the nature of the business you were carrying on 
during all that time? 

A. Cotton, storage, and commission business, sir. 

Q. In the city of Montgomery ? 

A. In the city of Montgomery. 

F Q. af you were called upon to redeem that stock could you have 
one it 7 

. No, sir; not at that time. 

Not at what time? 

At the time I brought the suit. 

You say you could not have redeemed the stock ? 

WW, borrowing money I could have. 
ell, could you have done that ? 

a negotiations I could have. 

as not the stock itself worth more than it was pledged for ? 
It was, sir. 

. Then where would be the difficulty of redeeming it if the 
pledge was worth more than the debt? 

A. I do not know there would have been any difficulty; the 
amount due by the firm was an insignificant amount compared with 
its value. 

Q. Well, you never were notified to redeem it? 

A. No, sir. 
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Q. Or given any notice of sale or intended sale? 

A. No, sir. 

Q. Mr. Gilmer, at what place did you transfer the 60 shares of 
the original 120 to Mr. Linn ? ) 

A. At the office of Josiah Morris. 

Q. In what town? 

A. In the city of Montgomery. 

Q. At what place did you write the transfer on the back of the 
60 shares that were thereafter issued to you ? 

A. In the office of Mr. Morris in the city of Montgomery. 

Q. These two transfers, were they nade on the same day? 

A. I think they were, sir. 

Q. Mr. Gilmer, the first one you say was sent here? 

A. Yes, sir. 

Q. You have just stated, Mr. Gilmer, that the first one was trans- 
ferred in the city of Montgomery in the office of Mr. Morris, did you 

not? 
91 Witness: Do you mean the 120 or the 60 shares? 
CounsEL: The 120 shares. 

A. Yes, sir. : 

Q. Why was that transferred ? 

A. For the pur of issuing two certificates, one of which was 
to be sold to Mr. Linn. 

Q. Were those certificates issued before or after you made the 
transfer on the 120 shares? 

A. Those two were issued after. 

Q. Were they both issued on the same day ? 

A. No, sir. 

Q. Well, how could you transfer the sixty shares to Mr. Linn on 
the original 120 and then the 60 shares issued to you and trans- 
ferred to Mr. Morris, on the same day ? 

A. My remarks were in reference to those two certificates. I 
signed Mr. Linn’s certificate here, and it was then I made the trans- 
fer on the one intended for me, not on the 120 shares. 

Q. I don’t understand you? 

A. I will explain in this way. The 120 shares were first trans- 
ferred to Mr. Linn ‘in order that he might get the 60 shares of that 
120; that was transferred first. In lieu of that certificate two cer- 
tificates were issued for 60 shares each, one of which was intended 
for me and the other for Mr. Linn. 

Q. I want to know if you transferred the 60 shares of the 120 to 
Mr. Linn on one day, and on that same day the certificate went up 
to Birmingham and the 60 shares that was coming to you was 1s- 
sued to you and came back here and was transferred by you to Mr. 
Morris on that same day? 

A. It was not, sir. I did not understand the question in that way. 

Q. They were not transferred, then, on the same day ? 

A. They were not, sir. 

Q. Who got the proceeds of the sale to Mr. Linn? 

A. Mr. Morris got it, sir. 

Q. The amount of that was how much? 
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A. Six thousand dollars. 

Q. When the 60 shares came back tliat belonged to you, what was 
about the balance that was due on it to Mr. Morris? 

_ A. I do not know that there was anything, unless perhaps it may 
have been his commissions. 

Q. Was not there some interest due on it? 

A. Interest and commission. I mean by commission that that 
covered interest and all. 

Q. Did he notify you that he charged any commissions ? 

A. He did not, sir. 

Q. The interest was on what, then ? 

A. On the purchase of the original stock. | 

Q. About how much was that interest, would you say—the ex- 

treme limit of it—how much in the last of 1871? 
92 A. Well, I suppose that the legal interest for a year would 
: be about $480; i < do not suppose it-was anything like that 
amount. 

Q. How came you to transfer the stock—that sixty shares—to 
Mr. Morris, for that balance? : 

A. As a basis and as a collateral security for any indebtedness 
that I might be due in my business transactions; it was a basis of 
credit for the firm that I was connected with. 

Q. Who was present when you transferred that sixty shares ? 

A. My father was. 

Q. It was, then, a basis of credit, as wellas for the balance of in- 
terest due? 

A. Yes, sir. 


Cross-examined : 


Where do you reside now ? 

In Memphis. 

What State ? 

. The State of Tennessee. | 

How long have you resided there ? 

. One year. : 

. Did you not go there, Mr. Gilmer, for the purpose of getting 
jurisdiction to the Federal court of this State? 

A. I did, sir. 

Q. Is it your purpose to return to Montgomery if you gain this 
sult ¢ 

A. That depends altogether upon circumstances. 

Q. What circumstances ? 

A. If inducements be offered to make it to my interest, I may. 

Q. Well, is there not expectations that such inducements will be 
offered ? 

A. I have had inducements offered, but I have not accepted. 

Q. I repeat the question: Is it not your expectation that in the 
event you gain this suit such inducements will be offered you to 
return here, that you will accept them ? 

A. Yes, sir. 
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Q. So that you think if you gain this suit you will come back to 
Montgomery to live ? 

A. Yes, sir. 

Q. Were you born and raised here in Montgomery ? 

A. I was. 

Q. And lived here until May, 1885, or June, was it ? 

A. I left here on the 1st day of May, 1886. 

Q. That was after the suit in the State chancery suit had been de- 
cided against you in the supreme court of Alabama ? 

A. Yes, sir. 

Q. Mr. Gilmer, when this stock was levied on under execution in 
favor of Farley, did you then have any other property subject to ex- 
ecution ? 

A. Nothing but personal property, sir. 

Q. What personal property did you then have subject to execu- 
tion that was not exempt from execution ? 

A. I had none. 

Q. You had none other ? 

A. No, sir. 

Q. Well, did —, from that time afterwards until 1884, when 
93 you commenced suit in the State chancery court, have any 
property that was subject to execution and not exempt? 

A. No, sir. 

Q. Well, prior to 1875, from 1871, when you say that you acquired 
this stock, did you have any property during that time? 

Witness: Prior to 1871? 

Court: No, sir; from 1871 to 1875. 

A. I had this stock, sir. 

Q. That was subject to execution and was not exempt, except this 
stock ? 

A. Nothing except this stock, sir. I owned some personal prop- 
erty prior to that time, sir. 

. What personal ey ? 
I owned a lot of mules. 
How many mules? 
I had an interest in about thirty. 
. What was your interest ? 
. One-third. 
Were they paid for? 
Yes, sir. 
Where were the mules ? 
. We did a drayage business here, sir, in the streets of Mont- 
mery ? 
Q. Who is “ we”? 
A. Gilmer, Browder and Company. 
Q. What time was it you owned these mules and drays? 
A. From 1868 up to 1873, I think, sir—1873 or "4. 
Q. Then you sold out your mules, did you? 
A. Yes, sir; we run a plantation, and in connection with the 
lantation we used our mules there and in the city; I don’t remem- 
r the exact date of selling them out. 
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Q. Gilmer, Browder and Co. failed, did they not? 
A. We were never considered as having failed. 
Q. When was the partnership closed ? 

A. By the withdrawal of Mr. Browder in the spring of 1875. 

Q. What property did the firm have at the time Mr. Browder with- 
drew, over and above its liabilities ? 

A. I don’t think that we had any. 

Q. The firm was insolvent at that time ? 

A. Yes, sir. 

Q. The firm’s debts were greater than the firm’s assets ? 

A. Yes, sir. 

Q. How long prior to the dissolution had that been the condition 
of Gilmer, Browder and Company ? 

A. I am not aware of that; I do not remember. 

Q. Was it a year or two? 

' A. I don’t know, sir. , 
Q. State your best recollection. 
A. Well, I have given my views on that point; I have no recol- 
lection at all. 
94 Q. Was there any time after 1871 when the assets of Gil- 
mer, Browder and Co. were greater than its liabilities—the 
cash value of its assets—after 1871, until the dissolution of Gilmer, 
Browder and Company ? 

A. Yes; in 1871 and ’72, sir; I am not positive, though. 

Q. You give that as your best recollection ? 

A. Yes, sir. 

Q. Did you or your father give any note or other obligation to 
Mr. Morris to pay the $6,0C0 for the stock when it was first issued, 
or at any other time? 

A. Never that I remember or that I recollect. 

Ay You never heard of any such thing and have no recollection 
of it? 

A. I have no recollection. 

Q ~ar you sign any paper except the certificate in respect to this 
stock 1 

Witness: I myself? 

CouNSEL: Yes. 

A. My recollection is I acknowledged the authority of the signa- 
ture for the incorporation of the stock. 

Q. Did you sign any yourself? 

A. I don’t remember, sir. 

Q. Did you sign anything in the shape of an obligation to pay 
the $6,000—the price of the original 120 shares of the stock to Mr. 
Morris ? 

A. I don’t remember. 

Q. Well, don’t you know? 

A. I did not; I don’t remember ever having done it. 

Q. You do not know that your father ever gave any obligation to 
Mr. Morris to pay that $6,000 ? 

A. No, sir. 

Q. How many proxies did you give to persons to represent that 
stock in the Elyton Land Company and to whom did you give them? 
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I won’t be positive ; my recollection is two or three, maybe. 

. To whom did you give them ? 

To my father. 

Did you ever give proxies to anybody but your father? 

. I am not positive, but in all probability I may have authorized 
Mr. Morris or Col. Powell, but I am not positive. 

Q. Your best recollection is that you gave the proxies to your 
father ? 

A. Yes, sir. 

Q. And you have no recollection of giving the proxies to any- 
body else? 

A. I could not swear it, but to the best of my belief I probably 
did ; my recollection is that I gave it, but I don’t know to whom. 

Q. But you recollect giving to your father, but to nobody else? 

A. Yes; however, I had better say this, I think that I gave Col. 
Powell a proxy on one occasion. 

Q. Col. Powell is now dead ? 

A. Yes, sir. 

Q. Been dead for some years? 

A. Yes, sir. 

Q. You were examined in regard to this matter in the State 

chancery court, were you not, Mr. Gilmer ? 
95 A. I was not examined for the case to go to the chancery 
court, but not in the court. 

Q. I mean that your deposition was taken in that case against 
Mr. Morris for the same stock, in the State chancery court, which 
case you have already referred to? 

A. Yes, sir. 

Q. That suit was to recover the same 60 shares in the Elyton 
Land Company that is in controversy here, was it not ? 

A. Yes, sir. 

Q. And you asserted in that suit the same claim that you assert 
here, did you not? 

A. Yes, sir. 

Q. And you claim it now on the same rights that you did then ? 

A. Yes, sir. 

Q. Your recollection then was as fresh or fresher about these 
transactions than it is now? 

A. There are some features in the matter that I have found out 
since then. 

Q. Have those things that you found out since been stated in your 
direct examination here to-day ? 

A. No, sir. 

Q. They have not been stated ? 

A. No, sir. 

Q. Well, to the extent you stated in the transaction in your depo- 
sition in the State chancery court, your recollection was as fresh 
as it is now, was it not? 

A. Yes, sir. 

Q. And your statements in that deposition were correct, were they 
not ? 
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A. Yes, sir; with these exceptions. 

Q. Did you state anything in the deposition in the State chancery 
court that was not correct? 

A. Yes, sir. 

Q. What did you state in the deposition in the State chancery 
court that was not correct ? 

A. In giving the name of witness to these transfers. 

Q. Was it the only matter? 

A. The only matter that I remember, sir. 

Q. What names, now, did you give in the State chancery court of 
witnesses to these transfers that were incorrect ? 

A. In the 120 shares I stated my father was the witness to that 
transfer. 

Q. Anything else? 

A. I cannot call to mind at present, sir. 

Q. These emarks that you made here about your deposition in 
the State chancery court applies to both of your depositions that 
were taken in that case, do they not? 

A. Yes, sir. 

Q. And all the statements that were contained in each of the depo- 
sitions? 

A. It was to the best of my recollection. 

Q. These are two depositions, are they not (showing witness a file 
of papers)? 

A. Yes; these are my signatures (looking at signatures at end of 

deposition). 
96 Q. These are the depositions about which you are testify- 
ing, are they not? 

A. I suppose so, sir. 

Q. Well, just look at them and be certain about it. 

A. Those are my signatures to the depositions, sir. 


The depositions of the complainant taken in the State chancery 
court were shown witness and identified by him and admitted by 
him and his counsel to be the same depositions which he gave in 
his former suit in the State court. 


Q. Mr. Gilmer, will you please look at this answer of yours to this 
first cross-interrogatory in your deposition certified on the fourteenth 
of October, 1884, in the State chancery court, and read the answer to 
the commissioner ? 

A. “To the first cross-interrogatory : To the best of my knowl- 
edge and belief the Elyton Land Company was organized in the 
first of 1871. Iwas not present at its organization. I did not know 
that any such stock was to be subscribed for in my name until after 
the subscription. I think that the subscription was made by Mr. 
Morris. My father informed me of it shortly after the organization 
of the company.” 

Q. Is that a part of your deposition ? 

A. It is, sir. 

Q. Is that a correct statement of the facts? 

A. It is, sir. 
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Q, It was then correct and is now ? 

A. Yes, sir. 

Q. Has your memory been refreshed on seeing that deposition, 
Mr. Gilmer—by reading that deposition—has your memory been 
refreshed as to what the transaction was as stated in that deposition ? 

A. No, sir. Oras, 

Q. You said, in your direct examination, as I understood you, 
that about 1883 Mr. Morris called on you to pay a balance of about 
$50, which you disputed ? 

A. A balance of $50 of my firm of J. N. Gilmer and Co., when 
that company ceased to do business as J. N. Gilmer and Co. and 
began as another firm. 

Q. What other firm ? 

A. Gilmer and Clanton. 

Q. Did you pay the $50? 

A. I did. sir. 

Q. Did you pay up to Mr, Morris all that J. N. Gilmer and Co. 
owed to Josiah Morris and Company ? 

A. All that the firm of J. N. Gilmer and Co. owed I did,sir. That 
$50 was a balance. 

Q. When the firm of J. N. Gilmer and Co. ceased to do business 
did you not owe Josiah Morris and Co. about $230? 

A. They owed him over that, sir. 

Q. Well, didn’t you or J. N. Gilmer & Co., doing business under 
that name, owe Josiah Morris and Cv. on the 30th day of May, 1879, 
or about that date, $222.43, or about that sum ? 

A. I have no recollection of it, sir. 

Q. Have you not alleged it in your bill filed in this cause ? 
97 Witness: At that date? 
CouNSEL: Yes. 

A. I allege an indebtedness on a judgment for that amount, which 
Mr. Morris paid, and it was charged up to my firm in 1875. 

Q. I will. ask you, Mr. Gilmer, if you have not alleged in your 
bill and if you-did not swear on the trial of the case in the State 
court that the amount of the judgment paid by Mr. Morris was 
charged to Gilmer and aldson ? 

A. I have no recollectiofrof it, sir. 

Q. Do you deny that you swore on the former trial that it was 
charged to Gilmer and Donaldson ? 

A. I do not, sir. 

Q. Will you swear that it was not charged to Gilmer and Donald- 
son ? 

A. I have no recollection, sir. 

Q. Have you not alleged in your bill in this cause that the execu- 
tion paid by Mr. Morris was charged to Gilmer and Donaldson ? 

A. I have no recollection of that, sir. 

Q. I will ask you if you have not stated in your direct examina- 
tion that this amount was charged to Gilmer and Donaldson ? 

A. I have not, sir. 

Q. Who composed the firm of J. N. Gilmer and Co.? 

A. No one except myself, sir. 
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. When did that firm cease to do business ? 
. Upon the formation of the firm of Gilmer and Clanton. 
What year? 
I am not positive about that, sir. 
Was it not in 1879? 
I have just stated that I do not remember, sir. 
Have you not alleged in your bill that it was in 1879 ? 
I do not remember what was alleged in the bill. 
Don’t you know the facts alleged in your bill? 
I do not remember, sir. 
Well, you don’t know what is alleged in your bill? 
I know that I am suing for this stock. 
The same stock that you sued for in the State court? 
Yes, sir. . 
. I will ask if you did not give your note for the balance due 
by J. N. Gilmer & Co., amounting to about $50, and if you did not 
pay that note after Mr. Billing, of the firm of Josiah Morris and Co., 
ad repeatedly demanded payment of it? 
A. I did not give a note for it. 
Q. When did you pay the last part of the balance that was due 
by J. N. Gilmer & Company? 
A. I have stated that, to the best of my recollection, it was in 1883. 
Q. Was it not in October, 1883 ? 
A. I do not remember the date. I was called upon to state when 
that time was, and, to the best of my recollection, it was in 1883, 
merely judging so from incidents. 
98 Q. Were not the accounts of J. N. Gilmer and Co. with 
Josiah Morris and Co. filed as a part of Josiah Morris’ deposi- 
tion in the trial of this cause in the State court, showing the exact 
state of the accounts at the various times, and when the payments 
were made? 
A. Yes; I judge so. 
Q. Have you ever seen them ? 
A. Yes, sir. 
Q. Well, are the times that you paid the monies correctly stated 
therein ? 
A. I do not know; I do not remember the dates. 
Q. I did not ask you for the dates. I asked you if the accounts 
filed therein are correct or not. 
A. I do not know, sir. 
Q. Have you ever examined the accounts ? 
A. Casually, sir, I have. 
Q. Well, did you examine them when the other case was being 
tried ? 
A. No, sir. 
Q. Never after they were filed in the court at all as evidence ? 
A. They may have been shown to me when my deposition was 
being taken, but 1 do not remember them, sir. 
Q. I will ask you, Mr. Gilmer, if you did not pay in 1883 $52.33, 
the balance that you owed on the 8rd day of October of that year, 
to Josiah Morris and Co.? 
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A. I paid about that amount, but I do not say that I owed it. I 
never could get any definite understanding as to what that amount 
was for, only their statement that I did owe it, and I had no record 
of it. 

Q. Didn’t Mr. Billing, of the firm of Josiah Morris & Co., repeat- 
ry 4g you for the payment of that balance due by J. N. Gilmer 
& Co.? 


A. Mr. Billing may have asked me about it, but I do not remem- 
ber the number of times, but Mr. Morris did, and I said to him that 
I had no recollection of it. He asked me to refer to my books to 
see if there was not such a statement. I did refer to my books, but 
found no record of it. On another visit to his office he asked me if 
I had found a record of it, and I told him “No.” He stated that 
the account was correct,and he wished that I would pay it. I made 
the statement that I did not know whether I owed it or not, but that 
I would pay it, and I gave him a check for it. 

Q. Didn’t Mr. Billing repeatedly and frequently demand pay- 
ment of the balance due by J. N. Gilmer and Company to Josiah 
Morris and Company ? 

A. No, sir; not to my recollection. 

Q. Didn’t you pay this balance that you speak about of J. N. Gil- 
mer and Co. to Mr. Billing ? : 

A. My recollection is that when I paid that balance Mr. Billing 
and Mr. Morris were standing together, but I do not remember to 
whom I gave it. 

Q. Mr. Gilmer, did you ever say anything to Mr. Billing at any 
time when he demanded this balance and insisted on your paying 
it in regard to your having any stock in the hands of Josiah Morris 
and Company or Josiah Morris? 

Witness: To Mr. Billing ? 

CounsEL: Yes. 

A. No, sir. 
99 Q. Mr. Morris and Mr. Billing were both present when you 
aid this balance? 

A. Yes; that is my recollection. 

Q. Did you say anything to them in regard to the stock which 
you claimed to have in Mr. Morris’ hands as collateral? 

A. I did not. 

Q. Mr. Gilmer, in your deposition taken in the State chancery 
court and certified on the 14th of October, 1884, did you not state, 
in answer to the 4th cross-interrogatory, as follows: “My pecuniary 
condition in 1870, ’71, was limited. I was hard up. It has been 
— — each of the following years, from that time to this.” . 

. I did. 

Q. Which was the last firm that you were interested in that did 
business with Josiah Morris & Co.? 

A. Gilmer and Merritt. 

-Q. When did they cease to do business with Morris and Co.? 
: B I think it was the 1st of Sept., 1885, or the 30th of August, 
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Q. You stated in your direct examination to-day that your father, 
F. M. Gilmer, Jr., was the financial agent of your several firms and 
made arrangements for the firms? 

A. Yes, sir. 

. Q. Did he, in fact, make all the financial arrangements for the 
rms? 

A. I cannot say that he did make all. 

Q. Did he make all with Mr. Morris? 

A. I cannot say that he made all with Mr. Morris. 

Q. Was he authorized to make all? 

A. He was authorized to make all arrangements with him, but I 
do not say he made all, sir. 

Q. Well, he was authorized to make all that he did make? 

A. All that he made for the firm he was authorized to make. 

Q. For any of the firms ? 

A. For any of the firms, sir. 

Q. Was F. M. Gilmer, Jr., at any time authorized to pledge 120 
shares of Elyton Land Co. stock for anything that he might owe 
Josiah Morris or Josiah Morris and Company ? 

Witness: That he himself owed ? 

CouNSsEL: Yes. 

A. No, sir. . 

Q. Who made the arrangement for the original 120 shares ? 

Witness: In what respect, sir? 

CounsEL: In any respect for the original 120 shares that were 
issued in your name. 

A. The arrangement was made between my father and Mr. Mor- 
ris for me. 

Q. Will you state that the arrangement was made. between your 
father and Mr. Morris? 

A. Yes, sir. 
100 Q. Do you know that as a fact? 

A. From what my father stated to me, sir, and also from 
Mr. Morris’ statement, I do. I was not present at the conversation, 
and therefore take their word for it, sir. 

Q. Did Mr. Morris ever tell you at any time that he had made an 
6 Ry with your father for the stock for you? 

A. He made this statement, to the best of my recollection : That 
the stock had been subscribed for in my name and for me, and it 
was intended for me, and that he had agreed to carry that stock 
until he could be compensated for the value of it. 

Q. When did he say this to you? 

A. It was in 1871, to the best of my recollection. 

Q. What time in 1871? 

A. It was about the time that the stock was offered for sale—no, 
— for sale, but about the time he had an offer for a portion 
of it. 

Q. That was the first time that he spoke to you about it? 


A. I do not remember whether that was the first time, but that is’ 


my recollection. | 
a that before or after the Elyton Land Company was organ- 
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A. It was afterwards. 

Q. How long afterwards ? 

A. The Elyton Land Company was organized the first of 1871; it 
was after that that the transactions between Mr. Morris and my- 
self—that is, when Mr. Morris spoke to me about this certificate. 

Q. Was that the first transaction between you and Mr. Morris in 
regard to the stock? 

A. I think it was, sir. 

Q. Where did it take place? 

A. In Mr. Morris’ office. 

Q. In the city of Montgomery ? 

A. Yes, sir. 

Q. Who was present? 

A. I do not recollect, sir. 

Q. How long after the early part of 1871 was it that this conver- 
sation took place? 

I do not remember the date, sir; it is not fresh in my mind. 
Was it as much as two months? 

. I do not remember, sir. 

. How early in 1871 was the Elyton Land Company organized ? 
. I do not remember the date, sir. 

What time in 1871 was the stock sold to Chas. Linn ? 

. The latter part of the year, sir. 

Q. Didn’t you just state, in answer to a question on the cross-exam- 
ination, that this conversation took place about the time that Mr. 
Morris had an offer for some of the stock ? 

A. No, sir. 

Q. What did you say then? 

A. You asked me when Mr. Morris first intimated about my hav- 

ing any inierest in this stock. 
101 Q. What did you say in answer to that? 
A. I do not recollect the conversation at that time, sir. 

Q. Did you have more than one conversation with Mr. Morris in 
reference to your interest in that stock ? 

. Yes, sir. 

When was the next conversation after the first ? 

. It was in the latter part of the year. 

. What year? 

. The latter part of the year 1871. 

. What was said then ? | 

. Mr. Morris sent me word that he could sell a portion of my 
stock ; that Mr. Linn wanted to purchase a part of it, and that he 
could sell one-half for the amount that the whole cost, and that by 
selling that it would give me the balance clear. 

Q. Where was that conversation ? 

- A. In Mr. Morris’ office, in the city of Montgomery. 

Q. Who brought you word? 

A. My father. 

Q. Do you know that Mr. Morris sent you any such word, except 
from what your father told you? 

A. Yes, sir; Mr. Morris sent me word to come to see him, and [ 
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went to see him in reference to it, and upon entering his bank he 
invited — back into his office and stated to me the conversation he 
had with my father; that he had had an offer for some of the stock— 
for sixty shares of the stock—from Mr. Linn for $6,000, which would 
pay the indebtedness upon that stock and would give me the bal- 
ance clear. I thanked Mr. Morris for having sent me the notice, 
and acceded to the selling of those sixty shares. 

Q. In the first conversation between you and Mr. Morris did you 
promise to pay him the $6,000 ? 

A. I did not, sir. 

Q. Did you ever afterwards ? 

A. I did not, sir. 

Q. Don’t you know as a fact that the stock of the Montgomery 
Insurance Co. that you have referred to, which was pledged by your 
partner Donaldson, realized about $975 when the company was 
closed up, and that that amount went to the credit of Gilmer and 
Donaldson’s account? 

A. My first knowledge of the fact, sir, was when I gave my depo- 
sition. I had never been apprized of it before. 

Q. Had you ever asked about it ? 

A. I never had. 

Q. Is it not a fact now? 

A. I judge so from the statements. 

Q. There is still a balance unpaid by Gilmer and Donaldson to 
Josiah Morris and Company ? 

A. Yes, sir. 

Q. Did not you say in your direct examination that you 
102 gaveacheck for Gilmer & Merritt for $100, which was re- 
fused payment, on Josiah Morris and Co.? 

A. I did. 

Q. When was that check given ? 

A, 1 do not remember the exact date; I can give you the approx- 
imate time. 

Q. Well, about when ? 

A. The latter part of April or the first of May ; somewhere in that 
neighborhood. 

Q. What year? 

A. In 1884, just before the beginning of the suit against Mr. 
Morris. 

Q. Was that check drawn at the suggestion of any one? 

A. No, sir. 

Q. Did you have any conversation with Mr. Morris in regard to 
the stock after the latter part of 1871? 

A. I did in 1875 and I did in 1884. 

a pneee were the only two conversations that you had since 
1871 % 

A. It is all that I can call to mind. 

Q. And you have already stated those conversations in your direct 
examination, have you not? 

A. Yes, sir. 

Q. Have you had no conversation with Mr. Morris in regard to 
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this stock since the conversation at the time the check for $100 was 
refused, in 1884? 

A. No, sir. 

Q. At that time, Mr. Gilmer, in April, 1884, what was that Elyton 
Land Co. stock worth, approximately, in the market ? 

. It was variously estimated, sir, at from ten to twelve for one. 
How much dividends had been paid on it up to that time? 
Over ten thousand dollars. 

On what? 

. On the shares that I claimed. 

On the 60 shares? 

Yes, sir. 

. You mean that the dividends up to that time amounted to 
over $10,000 ? 

A. On the first of May it amounted to $10,000, or in that neigh- 
horhood. 

Q. How low did that stock get at any time, Mr. Gilmer ? 

A. I am not cognizant of that fact, sir. 

Q. What is the lowest that you know of? 

A. I have no knowledge of it at all, sir. 

Q. Do you know that it ever got below par ? 

A. No, sir. 

Q. Will you state, to the best of your knowledge, that it has been 
worth par all the while in the mailen? 

A. No, sir. 

~ Well, what is your best information as to its lowest market 
value? 

A. I have no information at all, sir; I made no inquiry as to its 
worth until about April, 1884. 

Q. How long before the check was refused was it that you made 

this inquiry ? 
103 Q. I suppose a month. 
. Q. Prior to that time you made no inquiry as to its value, 
at all? 

A. No, sir; excepting casual conversation. 

Q. You had heard of the large dividends that it had been 
paying? 

A. No, sir; I heard of no dividends at all until about a week 
or two before I began suit against Mr. Morris; a week before the 
check was refused I had heard that dividends had been paid. 

Q. And then you commenced suit in the State chancery court 
immediately after the refusal of the check ? 

A. Yes; shortly afterwards. 

2 When you drew that check did you expect that it would be 

aid ? 
: A. I had no other expectations. 

Q. You expected it would be paid ? 

A. I certainly did. 

‘ s ton did not draw it witu the expectation that it would be re- 

A. My firm never had been refused to have their checks paid and 
had not been notified not to draw. 
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Q. You drew the check in the usual course of business? 
A. Yes, sir: for the payment of a bill. 


Redirect : 


Q. What do you mean by the organization of the company ? 

Witness: You mean the Elyton Land Co.? 

CouNSEL: Yes. 

A. I mean the incipiency or beginning of it. 

Q. What do you mean by the incipiency ? 

A. I mean the beginning or the coming together of a certain num- 
ber of gentlemen to form an organization. 

Q. Did you make any acknowledgment of a subscription to that 
Elyton Land Company ? 

A. I did, sir. 

Q. You say you did? 

A.’ Yes, sir. 

Q. Were you informed of the subscription in your name before 
or after that acknowledgment ? 

A. Don’t remember the time, but I think it was before it. 

Q. You think it was before it? 

A. Yes; but am not positive. 

Q. Mr. Gilmer, how could you acknowledge a thing if you had 
not been informed of it ? 

A. I say yes; that I heard of it before. 

Q. What did you mean by your answer, then, before that, that 
you think that it was before that? 

A. I acknowledge that I heard of the transaction before and certi- 
fied to it. 

Q. You had heard of the subscription when you saw the stock in 
your name, had you not? 

A. Yes, sir. 

Q. And you had heard of it when you transferred it to Mr. Mor- 
ris, had you not? 

A. Yes, sir. 
104 Q. When did the firm of Gilmerand Donaldson commence 
- todo business with Mr. Morris? 

A. About the latter part of March, 1875. 

Q.- When was that stock of yours levied on, or when was the 
arrangement made with Mr. Morris that you have spoken of in ref- 
erence to that stock ? 

A. Some time in March. 

Q. To what firm was that debt charged by Mr. Morris? 

A. I don’t remember what firm it was, sir. 

Q. You do not remewaber what firm the Farley debt was charged 
against ? 

A. I do not, sir; the record is on file there; I do not remember 
how the statement is rendered. 

Q. You don’t remember how the statement was rendered ? 

A. No, sir. 

Q. Well, was it charged to one of your firms ? 

A. Yes, sir. 
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Q. And you don’t remember which one ?: 

A. No, sir. 

Q. Well, what firm did you have then ? 

Witness: In 1875? 

CounsEL: Yes. 

A. It was Gilmer and Donaldson. 

Q. Well, did you tell him.to charge it to a firm that was not in 
existence then? ; 

A. I did not, sir. 

Q. What firm did you tell him to charge it to? 

A. I don’t remember what firm. I suppose it was to Gilmer and 
Doualdson, because Gilmer and Donaldson were doing business at 
that time. 

Q. When Mr. Billing was dunning you for that balance due by 
Gilmer and Co. to Josiah Morris and Co. and when Mr. Morris was 
dunning you for it, did you have a firm doing business with Mr. 
Morris then ? 

A. Yes, sir. 

Q. When did your firm cease to do business with Mr. Morris— 
about when ? 

A. The firm of Gilmer and Merritt ceased to do business with 
Morris in the summer of 1884. 

Q. The summer of 1884, you say ? 

A. You might say at the time of the beginning of the suit. 

Q. The beginning of this suit ? 

A. No; the suit against Mr. Morris. 

J. N. GILMER. 


In regard to the foregoing deposition it is agreed by counsel that 
every objection that could be made is considered as having been 
made at the time the question is asked, and motion made to exclude 


answer. 
E. WORKMAN, 
Special Examiner. 


I, E. Workman, special examiner, appointed under and by virtue of 
an order of the Hon. John Bruce, judge of said court, made and entered 
on the 26th day of April, 1887, do hereby certify that the evi- 
105 dence of the witness, J. N. Gilmer, was taken down by me 
under oath, and that the same was read over to him, sworn 
to and subscribed by said witness in my presence on the day and 
date above written; and I further certify that Iam not of kin or 
counsel to any of the parties to said cause nor in any way interested 
in the result thereof; and I further certify that it was proven to me 
that one day’s previous notice of the time and place of the taking of 
this deposition was given tu the attorneys of the respondent by com- 
plainant’s attorneys. 
Witness my hand and seal. 
E. WORKMAN, 
: . Special Examiner. 
Published by consent this 3rd day of November, 1887. 
J. W. DIMMICK, Clerk. 
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Deposition of Josiah Morris. 


In the Circuit Court of the United States for the Middle District of 
Alabama. In Equity. 


James N. GItmMeER vs. JostAH Morris et al. 


Deposition of Josiah Morris, witness in behalf of respondents, on 
examination orally in the above-entitled cause, before E. Work- 
man, special examiner, at Montgomery, Alabama, on the 28th day 
of June, A. D. 1887. 


Present: W. A. Gunter, Esq., & H. C. Semple, Esq., for complain- 
ant; D.S. Troy and A. T. London, for respondents. 


The said witness, Jostan Morris, being duly sworn, deposes and 
says as follows: 


Direct examination : ° 


Q. You are the defendant, Josiah Morris, in this cause ? 

A. Yes, sir. 

Q. Please state what your original connection with the Elyton 
Land Company was. 

Witness: You mean before the Elyton Land Company was 
formed ? 

Q. Before and at the time it was formed. 

A. Well, prior to the formation of the Elyton Land Company I 
> ee with Mr. Milner or got him rather to look after the crossing 
of the Alabama and Chattanooga and the South and North R. R.’s 
as to where it would cross—instructed him to get options on the 
lands at or near the crossing. That was prior to the formation of 
any company. Mr. Milner did get options on the lands, and after- 
wards it was carried out and I paid for it—bought it. That was 
about 1869, I think ; I am not positive as to the date, but I think it 
was prior to 1870. : 

Q. Where was the original agreement made ? 

A. In Montgomery. 
106 3 Were any other persons to become interested besides 
ou 

A. Not at that time; afterwards I did give the privilege of com- 
ing in to other parties—took in other parties, you may say. At that 
time there was no company formed. | 

Q. How were these parties allowed to come in? 

A. My recollection of it is that I told Mr. Milner—we had corre- 
spondence and interviews time and again prior to the buying of the 
land—that I intended to let other parties come in on equal terms, 
upon the same terms upon which I bought it. The original agree- 
ment was not carried out—that is, there was an agreement formed 
at Chattanooga, Tennessee, by Mr. Milner on the part of myself, rep- 
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resenting me, with other parties, of which meeting I never heard 
until afterwards, and assented to the arrangements made at Chatta- 
nooga. 

Q. You say that agreement fell through ? 

A. That agreement never was carried out—the arrangement made 
by Mr. Milner. 

Q. Then the agreement you speak of was one subsequently made, 
whereby you advanced all the money ? 

A. Yes; I advanced all the money that was advanced, and gave 
my noie, together with Mr. Stanton. Mr. Stanton and myself gave 
our notes by agreement. He failed to meet his notes, and I after- 
wards had to pay the whole of it. 

Q. You then did advance all the money after this agreement in 
Chattanooga had fallen through ? 

A. Yes; I think that was the only written agreement; the other 
one was verbal. 

Q. Were these opportunities allowed those friends or other per- 
sons to come in after this Chattanooga agreement had fallen 
through ? 

A. Yes; possibly some of those parties were not, but some others 
were let in. 

Q. Who were let in by you on this subsequent agreement? 

A. I don’t remember who were; I don’t think that Major Hall 
was on it, but I cannot say who was unless I see the agreement. 

Q. How do you mean to come in? 

-A. They were to come in by their payment of their proportion, 
according to the amount that was paid—that is, upon equal terms 
with myself. 

Q. How much did you pay for the land? 

A. The land came to about $100,000. I think it was a little less; 
nearly four thousand acres of land at $25.00 an acre. A part of it, 
understand, I paid. The first payment was, I think, one-fourth cash ; 
the balance Mr. Stanton and myself gave notes for at thirty and 
sixty and ninety days, which notes I paid. 

Q. Now, these parties that you agreed to let in were to be let in, 
- I understand, upon the payment of their proportionate part, were 
they not? . 

A. Upon the payment of their proportionate part of the cash 
purchase, according to the amount of stock that was given to them. 

Q. See if those are not the parties who were in the original agree- 
ment at Chattanooga (handing the witness the original contract 
made at Chattanooga, May 25th, 1870)? 

A. They are. 

Q. Is that the original agreement made at Chattanooga? 

A. I think it is; ous not present. It is the original agreement 
handed me as made at Chattanooga. 

Q. I understood you to say that you knew nothing of that meet- 

ing until afterwards ? 
107 A. Yes, sir; I did not know that there was any meeting 
to be held until afterwards, when I was informed that there 
was one. 
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> Q. In the subsequent agreement which you made did you agree to 
let any of those parties have stock in the corporation that was to be 
organized that are set out in that agreement? 

A. A part of them are here (referring to the list) and there were 
others. As I stated, Bolling Hall was put in the subsequent agree- 
ment. The parties named on this did not go into the subsequent 
agreement. They failed and sold or transferred their stock to some- 
body, I don’t know who. I think Powellcamein. I think he gota 
transfer of some of the Stanton stock ; he was not one of the original 
corporators. After that Stanton transferred, I think. My recollec- 
tion is he had two or three shares of the original stock in 20ths, and 
he transferred to Sandridge, of New Orleans. Geo. Gilmer had some 
stock ; don’t remember how he got —, but he got it by taking some 
off those who were let in and did not comply. Tom Glasscock is 
down on this original list. He never complied; somebody got his 
stock ; I think he died about that time; my recollection is that he 
died and could not comply, and it was given tosomebody else. The 
stock in this original agreement is put down here, “ Henry M. Caldwell, 
by John T. Milner.” That stock was Milner’s stock by agreement 
between him and me. I did not know Dr. Caldwell at that time. | 
The stock of J. N. Gilmer as put down on this list was the stock of | 

) 
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F. M. Gilmer. 

Q. When you speak of the “last” you speak of the original agree- 
ment made at Chattanooga ? 

A. Yes,sir; my own name issigned on this by J. T. Milner; Josiah 
Morris by J.'T. Milner. Thomas Glasscock was signed by F. M. Gil- 4 
mer; don’t know by what authority; I was not present; and J. N. 
Gilmer’s by F. M. Gilmer. 

Q. Who informed you of the making of that agreement? 

A. John T. Milner, after it was made. 

Q. Did he inform you in regard to any agreement made between 
F. M. Gilmer and himself at the time he handed or delivered you 
the original agreement made at Chattanooga, which you have in 
your hands? 


Objection by the plaintiff. 


A. Hedid. | s 

Q. Please state what the agreement was. 

A. He stated that the stock of F. M. Gilmer was put in the name 
of J. N. Gilmer by F. M. Gilmer and was so signed to the agree- 
ment for reasons which he gave to me, that Mr. F. M. Gilmer was 

| insolvent and could not hold the stock in his own name, being pres- 
| ident of the road. 
| Q. Which road was he president of ? 


| A. The South and North Alabama R. R. a 
| Q. Did you ever see F. M. Gilmer in regard to this agreement ) 
| afterwards ? 
A. I have no recollection of having seen him; I may or may 

not. 


Q. Did you make any verbal agreement with him ? 
A. Prior to that the verbal agreement was when I would let him 
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have such proportion as would amount to 120 shares of stock, I think, 
in 20ths. It wassome subdivision which I cannot remember. Under 
the original agreement he was to have 120 shares. 

Q. On what terms? 
108 A. Upon the payment of $6,000. 

Q. To whom was the $6,000 to be paid ? 

A. To me. 

Q. You say there was a subsequent verbal agreement between you 
and the parties? 

A. There was an agreement afterwards. I don’t know how the 
list was made up, but there was no written agreement, to the best 
of my recollection. I am satisfied there never was; but a list was 
made up of the stock that was to be given to the different parties. 
I have no copy of that. These things were in the formation of the 
Elyton Land Company and the papers were all turned over to that 
company, that being adopted as the name of the company. It was 
not the original name that was adopted by the stockholders when 
they met. 

Q. Was F. M. Gilmer a party to this subsequent oral agreement ? 

A. Always. I never had any conversation with Mr. J. N. Gilmer 
upon the subject. 

Q. Did you ever have any agreement or understanding with J. N. 
Gilmer in regard to this stock ? 

A. Never. 

Q. You say the Elyton Land Co. was afterwards organized ? 

A. Yes; the Elyton Land Company was organized under the 
verbal, as it were, agreement, and the stock was distributed after- 
wards—in about the latter part of 1870 or ‘71. 

Q. The verbal agreement, then, was the basis of the organization 
of the Elyton Land Company ? 

A. Yes,sir. You will understand that, in the agreement as made, 
it was agreed that certain parties were to be given stock. Stanton, 
for instance, according to the original agreement, was to have so 
much stock, but he transferred it. Wedid not curb his rights of 
transferring it to somebody else. 

Q. This one hundred and twenty shares you say you agreed to let 
F. M. Gilmer have on the terms stated ; was a certificate ever issued 
for them ? 

A. It was issued to J. N. Gilmer, but never was delivered to him 
at all. It was held by me. 

Q. Was it originally delivered to you upon issue ? 

A. Yes, sir; it was. It was delivered to me and remitted to me 
with other stock that I held. There were certain stocks held by me, 
which I paid for and were due to me, in which there was Hall’s, 
Powell’s, Gilmer’s, and Milner’s, or, as called on the list, Caldwell’s, 
which I paid for. 

Q. Was that stock ever transferred to you—the 120 shares—the 
Gilmer stock ? ° 

A. No; sixty shares of it was sold and sixty shares was trans- 
ferred to me. I am mistaken; the 120 shares were transferred to 
me originally. The 120 shares received in the name of J. N. Gilmer 
were transferred to me in blank on the back of the certificate. 
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Q. You mean, Mr. Morris, that Hall, Powell, Gilmer, and others 
had not paid you for the stock when the certificates were issued? 

A. Yes, sir. 

Q. And those certificates were sent down to you and transferred 
to you, and were held by you until these parties severally paid the 
money ? 

A. Yes, sir. 

Q. And the certificate for the 120 shares of Gilmer stock was in- 

cluded with the others and transferred to you in blank, to be 
109 held by you until the $6,000 were paid? 
A. Yes, sir. 

Q. Did any of these parties in whose names this stock had been 
issued give you any obligation for the payment of it? 

A. No, sir; let me see—yes; I think Mr. Hall did. I think he 
gave me his note. 

Q. Did the others pay for theirs? 

A. No; it was held until they did pay for it. I think Mr. Hall 
was the only one who did. It was possibly twelve or eighteen 
months before he paid for it, but he gave me his note and I held 
the certificate until he paid for it—until he sold one-half of his 
stock, and then he settled up and took his certificate for the sixty 
shares. 

. He settled up with you then? 

. He settled up with me. 

Did Gilmer ever settle up with you? 

. No, sir; he never has. 

Did he ever pay you what he agreed to pay you ? 

. He never did. A part of the stock was sold. 

. Do you recollect mt that was? 

. I think it was in 1871. It is so far back I cannot remember 
to the year. It was in 1871, I think. 

Q. Do you remember who the sixty shares of the 120 shares were 
sold to? 

A. Charles Linn. 

Q. What became of the certificate for the 120 shares when that 
sale was made? 

A. It was turned over to Mr. Linn. He took it to Birmingham 
and sent me back a certificate for sixty shares. 

Q. In whose name was that sixty shares that he sent back ? 

A. It was in the name of J. N. Gilmer. 

Q. What was done with that certificate then? 

A. My recollection is that Mr. Frank Gilmer brought up Mr. J. 
~ Gilmer, and he signed the transfer in my office and it was held 

me. 
"9 Was that certificate for sixty shares ever in the possession or 
control of J. N. Gilmer after its issue ? 

A. Never. 

Q. How long did you hold that certificate? 

(g A. Until 1875, or, rather, it was transferred, but was filled up and 
returned to the Elyton Land Company and a certificate issued by 
them to Josiah Morris. 
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Q. Was that certificate surrendered to the company; and, if so, 
by whom? 

A. It was surrendered to the company by me in 1875. 

p —— did you get in place of the certificate that you surren- 
ered ? 

A. A certificate for sixty shares of stock in my own name. | 

Q. Please state whether anything transpired which caused you to 
surrender this certificate for sixty shares previous to the surrender. 

A. I was notified from Birmingham—the manner of the notifica- 
tion I cannot remember—but I was notified that an execution 
against Gilmer and Browder and Co. for $240 had been levied upon 

it, and it was advertised under the levy. 
110 Q. Did you make any inquiry in regard to the levv after 
being notified ? 

A. I inquired who was the attorney or how the levy was made and 
was informed that Col. Troy or his firm represented the plaintiff in 
execution. 

Q. Who was the plaintiff in execution, as near as you recollect? 

A. A man named Farley, and Col. Troy informed me that he had 
levied upon it thinking it was J. N. Gilmer’s stock. I explained to 
him the situation of it, and rather complained that he should have 
levied upon that stock, as he was my attorney. He said the stock 
was standing in the name of J. N. Gilmer, and he levied upon it. I 
then told him the situation, and I think inquired something about 
it, and if he would look into the matter and say that it was bound 
for that debt I would pay it without any further contest. He did 
look into it and told me that it was bound for the debt, and I paid 
it and took his receipt for it, and then had the stock transferred, 
under his advice, to myself, claiming it as my stock. 


Objection by plaintiff. 


Q. Do you recollect what time in 1875 that was? 

A. My impression is that it was in May; that is my best recollec- 
tion. 

Q. Was it not about the 30th of March, 1875? 

A. Well, if you have got it there of course that shows (referring to 
copy of certificate in counsel’s hands). I do not remember. (Wit- 
ness, looking at certificate which was handed him, then stated that it 
was March 30th, 1875.) 

Q. From that time or By = ate thereto did you have any conver- 
sation with plaintiff, J. N. Gilmer, in regard to the stock? 

A. Never. 

Q. Did you have any conversation with J. N. Gilmer or agreement 
or understanding with him at the time the 60 shares were trans- 
ferred to you? 

A. No; never had any agreement with him at all. 

Q. Has the stock been standing in your name for sixty shares on 
the books of the Elyton Land Co. since this transfer to you—since 


1875? 
A. It was transferred to me in 1875, and I claim that it was sold 


in 1881. 
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| Q. By whom? 
Hi A. By me. 
: Q. In 1881? | 
A. Yes, sir. 
Q. To whom did you sell it? | 
' A. To Woodwards and Baldwin. It was in a lot of stock. I con- 
sidered it was sold because it was in the sale made of the stock sold 
to Woodward. 
Q. Did you surrender the certificate for sixty shares? 
A. I surrendered the certificate in 1881. 
Q. Please state now how that surrender was made—whether with 
other stock and for what purpose and to whom. 
A. I sold to J. T. Woodward and Wm. Woodward one hundred 
shares each. All that I offered them was two hundred shares of the 
Powell stock. Afterwards Mr. J. T. Woodward begged me to let, or 
asked me to let, his cousin, C.C. Baldwin, have 100 more shares of Ely- 
ton land stock. I agreed to let him have it and in the stock I gave 
him was the sixty shares of the F. M. Gilmer stock (I never called | 
it the J. N. Gilmer stock) which I got in 1875, and the certificate was 
then surrendered. 
Q. How many shares did you surrender to the company when the 
stock certificates were issued to Woodward and Baldwin? 
111 A. I surrendered (counsel handing witness a dispatch) four 
hundred and ten shares to the Elyton Land Company, and | 
had issued to the two Woodwards and Baldwin each one hundred 
shares, and a certificate of 110 shares was returned to me. f 
: | Q. By whom ? | 
| A. By the Elvton Land Company. 

Q. This four hundred and ten shares that were surrendered, whose 
were they ? 

A. They were mine; it included the sixty shares of what was 
known or called the Gilmer stock. : 

Q. That was the end of the Gilmer certificate ? 

A. Yes, sir. | 

Q. Did you ever have any agreement with J. N. Gilmer that you 
would carry his stock for him? , 

A. Never. | | 

Q. Did you ever have any agreement with F. M.Gilmer that you. 
would carry this stock for J. N. Gilmer? 

A. No. 

Q. Please state what this agreement was between you and F. M. 
Gilmer in regard to carrying this stock for him. 

A. Mr. Gilmer and myself, we had been friends in the railroad -—— 

Q. Please specify the Gilmer. 

A. F. M.; when I say Mr. Gilmer I mean F.M. We had been j 
friendly and I was very desirous of making something for him. I 
believed that this would be a good investment, not what it has turned 
out to be, but a good investment, and that I would let him have 120 
shares of this stock, and would carry it and give him the privilege 
of paying for it in any reasonable time. No particular time was 
specified for, but that I would give him the stock whenever it was 
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Q. 120 shares? 

A. Yes, sir; I agreed to let him have 120 shares of stock whenever 
he paid for it—that was the English of the transaction. 

Q. That was F. M. Gilmer? 

A. Yes; I never had any agreement from first to last with J. N. 
Gilmer. I never talked with J. N. Gilmer upon the subject except 
when he came up to sign his name to the agreement, and that was 
the last of it. 

Q. What agreement do you allude to? 

A. I did not mean agreement, but the signing of the transfer on 
the back of the Elyton Land Co. certificate. | 

Q. Did you ever at any time have any agreement with any person 
that you would carry that stock for J. N. Gilmer? 

A. Never. 

Q. When did you first have notice or hear that J. N. Gilmer claimed 
any interest in this stock ? 

A. Immediately prior to the filing of this bill in the State court. 
I think it was in 1884, but do not remember. 

Q. What occurred at that time? 

A. Mr. J. N. Gilmer came into my office and asked me what 
112 = I had done with his Elyton Land Company stock. I asked 
him what Elyton Land Co. stock he meant, and he said it 
was that given him by his father. I told him that I never held any 
stock for him or given to him by his father; that he never had any 
right to give him any; that he never had paid for it, and that I was 
at the first of his being the owner of any Elyton Land Compan 
stock ; that some stock was put in his name to keep his father’s cred- 
itors from getting it, or to cover it up. He said: Why, my father 
gave me that stock, and we talked about it forsome time. I claimed 
that he never had any stock, and he remarked: “I expected enough 
money out of that stock to pay for my house—had been holding it 
up, thinking about it.” That was the first time that it had ever 
been mentioned by J. N. Gilmer, I know, since 1875, and I do not 
believe that it was mentioned in 1875; I may have asked him about 
the execution in 1875, but I do not think I did. 

Q. Did J. N. Gilmer at any time prior to this conversation in 
1884 ever make any claim to the stock to you? 

A. Never. 

Q. Was his claim ever mentioned by himself or his father? 

A. No; in my conversation with Frank Gilmer it was always as 
his stock. 7 

Q. Was F. M. Gilmer indebted to you, between the years 1871 and 
1875, on any other account than this agreement ? 

A. I think he was, sir; I think the accounts are here; it is so 
long ago it is hard to tell what the accounts were. 

Q. Can you say how much F. M. Gilmer was indebted to you or to 
Josiah Morris and Company between 1871 & 1875? 

A. Looking at his accounts stated, it showed that F. M. Gilmer, 
in April, 1875, owed him $3,634 on one account; then there is a note 
of a balance due by J. N. Browder, who was Gilmer’s partner, 0 
about $2,500; that was prior to 1875. 
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Q. Was that F. M. Gilmer, Mr. Morris? 
A. I always understood it was F. M. Gilmer, Donaldson, and J. 
N. Gilmer. 
Q. The individual indebtedness of F. M. Gilmer, you say, is about 
00? 


,600 7 

A. $3,634.48, and afterwards there was $100 charged to this ac- 
count in 1876, which made over $3,700. 

Q. Was there any time between 1871 and 1875 that F. M. Gilmer 
was not indebted to you outside of this agreement? 

A. I think I can safely say there never was a time. 

Q. Have you not the accounts before you? I want the account of 
1871 for F. M. Gilmer, individually. 

A. This account runs on from 1871; without looking into the 
separate and distinct acccounts, you could not tell. He owed me all 
the time; at one time he owed, on discounts, $6,500. You see this 
account runs along; it commences in April, 1871, and runs down 
to April, 1876; at one time in 1874, October 20th, the balance was 
$5,742; but during this time there were payments and a portion of 
that was discounts I made for him, the net amount of which was 
$5,940.11. That is some of the celebrated Sandridge drafts. 


Q. Is that paper before you a statement of the account of F. M.. 


Gilmer with you or with Josiah Morris and Co.? 
A. That is a copy from the books of Josiah Morris and Co. 


113 The account referred to is the individual account of F. M. 
Gilmer, Jr., attached as an exhibit to the deposition of Josiah 
Morris in the State court. 


Q. What period does that account cover? 

A. It covers from April, 1871, to July, 1876. 

Q. Was there any time between 1871 and 1876, covered by that 
account, when F. M. Gilmer was not individually indebted to you ? 

A. There was not. 

Q. How much was he indebted at the time that account was 
closed ? 

A. $3,734.41. 

Q. Has he ever paid that? 

A. No, sir. 

Q. Is there any charge against F. M. Gilmer in that account of 
the $6,000 for the 120 shares of stock ? 

A. No, sir. 

Q. Did F. M. Gilmer or J. N. Gilmer, or either of them, ever give 
you any obligation or promissory note or other evidence of indebt- 
edness for $6,000 to be paid for the stock ? | 

A. No, sir. 7 

Q. Was the $6,000 ever charged to S. N. Gilmer or F. M. Gilmer, 
or to any other person ? 

A. Never, except to myself when I paid for the original stock. 

Q. That was charged to you on the books of Josiah Morris and 
Co., was it? 

A. It was either charged there or I paid it out of my own indi- 
vidue' funds. I paid it. 
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Q. It was never charged to any one for either J. N. Gilmer or F. 
M. Gilmer, was it? 

A. Never. 

Q. What was the stock worth in 1871, when the 60 shares were 
transferred to Chas. Linn? 

A. Par. 

Q. How long did it remain at par ? 

A. My recollection is that it did not remain long; it never went 
above par, and I think it went gradually down until 1875, or six, or 
seven, when it reached a very low point. 

Q. You say it never went above par before 1871 ? 

A. No, sir. 

Q. How low did the stock go after 1871 ? 

A. To my own knowledge it went to 25; it went below that, but 
there was no sales that I know of. There was sales, but not to my 
knowledge. 

Q. When was it as low as 25? 

A. I think it was 1876 or 1877; on the 26th day of March, 1879, 
it sold for 25, but that was on the upturn. 

Q. It was then advancing in price? 

A. Yes, sir. 

Q. Had it been lower before ? 

A. As I stated, of my own knowledge I have none; it was quoted 

as low as 18}, and I understand it went as low as sixteen; I 
114 know it was quoted at 18}; that was the price it was said it 
could be bought at. 

Q. When did it first reach par again after 1871? 

A. In 1881—the time that i bought Powell’s stock ; that was the 
early part of 1881. 

Q. When did the stock first get above par ? 

A. In the fall of 1881 it sold for 1.50. 

Q. What was the stock worth in July, 1884? 

A. My recollection is—I can only speak from recollection—it was 
worth about fifty cents on the dollar. 

Q. In 1884? 

A. I thought you said ’74. In 1884 it was worth about, I should 
say, three for one. . 

Q. What was it worth in 1874? 

A. About fifty cents on the dollar is my recollection. 

Q. What was the value of the stock in 1882? 

A. I think it was about one and a half to two. 

Q. And in 1883? : 

A. In 1883 it was very little. It varied from the fall of 1881, 
when some of the stock sold at one and a half, to 1884, when it sold 
from 23 to 3}. My recollection is that it did not go above 3} until 
after 1884. 

, a, Do you know when this stock first commenced to pay divi- 
ends ? 

A. 1883; January Ist, 1883, I think. is 

Q. You spoke of a suit in the State court by the present plaintiff, 
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J. N. Gilmer, against you. Was that suit for this same identical 
sixty shares that he sues for in this suit? 

A. The same identical sixty shares. 

. Has there ever been any other sixty shares in his name? 

A. No, sir; not held by him, I mean; not that I had anything to 
do with. 

Q. From 1875 to 1884, when you say that you had this conversa- 
tion with Gilmer, did you ever have any conversation of any kind 
with J. N. Gilmer in regard to this stock ? 

A. No, sir; not after 1875. 


Cross-examination: 


Q. Mr. Morris, you have put in an answer in this present suit, 
have you not? 

A. Yes, sir. 

Q. Did you hear that answer read over to you before you signed 
it and swore to it? 

. [ read it. 

You understood it, then ? 

Yes, sir. 

You swore to it? 

. Yes, sir. 

. The allegations ih it you believe to be true? 

. Yes, sir. 

. Mr. Morris, have you not just now stated in the direct exami- 

nation that from 1875 to 1884 you had no conversation with F. M. 
Gilmer or.J. N. Gilmer in reference to this stock ? 

115 A. That is my recollection, sir. 

Q. In your answer, Mr. Morris, have you not stated under 
oath in these words: “And thereupon this defendant, on the 30th 
day of March, 1875, with the knowledge of complainant and the 
said F. M. Gilmer, surrendered the said certificate for sixty shares 
issued in the name of complainant, and received in lieu thereof 
from the said company a certificate in his own name for sixty 
shares, of which he had the possession, control, and dominion con- 
tinuously until the month of April, 1881 ?” 

A. AsI stated, Mr. F.M. Gilmer knew it prior to1875. I had talked 
to Mr. Gilmer about it. I said that I was not aware and did not 
remember or think I had talked with J. N. Gilmer, and I still think 
so. He has the knowledge, and the thing was, he said he had 
talked with me in 1875 and gave me the information in regard to 
the execution. I have no-remembrance of that, but, based upon 
the fact that he stated that he did know, I put them in the com- 
plaint. He states that he gave me notice that they were levied 
upon. I have nosuch recollection as that, but he states that he did. 
I say that prior to 1875 I did talk to Mr. Gilmer, but never with 
Mr. J. N. Gilmer. You will find that the difference is between J. 
N. Gilmer and F. M. Gilmer. I never had any conversation with 
J. N. Gilmer upon the subject of that stock—of his being the owner 
of that stock. I had conversation prior to 1875 with F. M. Gilmer, 
who claimed to be owner of the stock which was held in the name 
of J. N. Gilmer. Those are the facts. . 
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Q. Mr. Morris, you did in your answer make the statement which 
I have just read to you and swore to it, did you not? 

A. I did. 

Q. And in that statement did you not say that the transfer made 
on the 30th of March, 1875, was made with the knowledge of J. N. 
Gilmer and of F. M. Gilmer? 

A. It was made with the knowledge of F. M. Gilmer and by im- 
plication and his statement of the fact; it was of his knowledge, 
too. 

Q. Did you believe that statement was true? 

A. I had no recollection of having bad any conversation with J. 
N. Gilmer and cannot remember any in 1875. He states that he 
gave the information that the stock was levied upon, and I therefore 
stated it upon that fact, giving him the benefit of the doubt; that 
was how it was done. 

Q. You made the statement in the answer that I have just read 
to you upon the statement of F. M. Gilmer ? 

A. I did not make it on the statement of F. M. Gilmer; I made 
it on the statement of J. N. Gilmer. I could not remember having 
ever talked with J. N. Gilmer about the execution levied upon that 
stock, nor do I now, but he stated that he did give me the informa- 
tion, and upon that ground I said it was with his knowledge. 

Q. And swore to it? 

A. Yes, sir. 

Q. Well, you would not undertake to swear now that he did not 

give you the information ? 
116 A. No, sir; I say that I have no recollection of it. 
Q. And that is the reason why you say the transfer was 
made with his knowledge? 

A. That is one of the reasons—yes, sir. 

Q. Any other reason ? 

A. No; I do not know that there is any other reason. I do not 
remember any other reasons, but I cannot remember of Mr. J. N. 
Gilmer in 1875 giving me the information that the stock was levied 
upon. From my association with him at the time and his swear- 
ing that he did do it, I could only give him the benefit of the in- 
formation of the levy on the stock. My recollection is that I got it 
from the Elyton Land Company—from Dr. Caldwell or Mr. Milner. 
My recollection is that they informed me that that stock was levied 
upon which they knew I had always represented as my own stock. 

Q. Was the information from the Elyton Land Company, accord- 
ing to your best recollection, by letter or verbally ? | 

A. Icannot remember. I have looked to see whether I could 
find any letter and I cannot find one. It may have been brought 
down by Dr. Caldwell, or, I think, Col. Powell was the president 
then. I cannot remember how I got theinformation. I only know 
I got it and went to see Col. Troy. 

Q. You say that execution was against Gilmer, Browder and Co.? 

A. Yes; in favor of a Mrs. Farley, I think, but I have forgotten. 

Q. You took up that debt? 

A. I had a receipt for it. I did not have it transferred to me. 


I paid it. 
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Q. You did not have it transferred to you ? 

A. No, sir; I just paid it—took a receipt for it. 

Q. In your examination in the State court as a witness in your 
own behalf, did vou not swear that you took a transfer of that judg- 
ment? 

A. I think I spoke by having a paper and looking at it, and it 
must have been true, but I cannot remember whether I took a 
transfer or a receipt. 

Q. You say that your statement in reference to that matter made 
in the State court would be more accurate than that now? 

A. Well, I could not say. 

Q. Well, what would you say ? 

A. I could not say. 

Q. Well, if there had been a difference ? 

A. Well, both might be true. There might bea mistake. The 
difference in the expression of a receipt and payment in full or 
transfer. I intend to mean the same thing. I paid the execution. 

Q. Don’t you know the difference between a transfer and a pay- 
ment? 

A. I do, sir, if I see it. 

Q. Well, if you swore in your deposition in the State court that 
you took a transfer, you understood what you meant, did you not? 

A. I reckon so. I may have made a mistake in using the word 
transfer instead of receipt. 

Q. And may you not now make a mistake in saying that it was 
a receipt instead of a transfer? 

A. I knew it was either a receipt or a transfer. 

Q. You do not say that you did not take a transfer, do you? 

A. I do not say so now, but I either took a transfer ora 
117 _—sreceipt from them. The paper will show for itself; it is 
somewhere among the papers. 


(The paper was here produced and found to bea transfer, and 
was read in evidence by the complainant as follows :) 


“ MARGARET FARLEY 


v8. 

JAMES N. GitMerR, P. W. Donatpson, Jonn N. BRowpeER. 
Judgment Dec’r 18th, 1874, in cir. court for......-...__- $220 28 
SINS id tacinesicn nisin iphone i i 16 05 
Re ee Ney 8 MOT FN Oe ae SNe NOUN eS TNT SR POET et 7 27 
$233 60 


For value received of Josiah Morris, I hereby transfer and assign 
to him the above-stated judgment with full power to collect and 
enforce the same at his own proper costs and charges without re- 
course on me. 

This 17th day of May, 1875. 


MARGARET FARLEY, 
By D. 8S. TROY, At’y.” 
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Q. Mr. Morris, you charged the amount of that execution to the 
account of Gilmer and Donaldson, did you not (handing wit- 
ness the account of Josiah Morris and Co. with Gilmer and Donald- 
son attached as an exhibit to the deposition of Mr. Morris in the 
State court)? 

A. It was charged to Gilmer and Donaldson on the 12th day of 
July, 1875—$233.60. 

Q. That account of Gilmer and Donaldson was afterwards bal- 
anced by your firm, as the balance appears thereon (I am not speak- 
ing of the final balance). It does not appear in that account that 
- account of Gilmer and Donaldson was balanced to that time, 

oes it? 

A. It was balanced after that time, but left more due by them 
than the amount of that execution. 

Q. Was there any objection made by Gilmer and Donaldson to 
this charge of that execution on their account? 

A. I have no recollection that there was. 

Q. You have no recollection of any objection ? 

A. No, sir. 

Q. The entries of this account as they appear in your account 
appear also in the book account of Gilmer and Donaldson ? 

A. I presume so; they generally had a bank book. 

Q. The first balance after that charge of the account of Gilmer 
and Donaldson was on the 21st of October, 1875, was it not ? 

A. Yes; to Josiah Morris and Co.—$408.87. 

Q. Was this payment made by Josiah Morris and Company or 
by Josiah Morris? 

A. It was made by Josiah Morris and Co.—that is, it was charged 
to them on the books of Josiah Morris and Co. 

Q. Mr. Morris, you were asked just now if you made any charge 
against anybody for the $6,000 which you paid for this stock. You 
answered that you did not? 

A. That is true. 

Q. Whose money did you pay that $6,000 with ? 

A. Josiah Morris’, individually. 

Q. Some time in 1871 was not one-half of this 120 shares which 
was issued in the name of J. N. Gilmer sold to Chas. Linn for 

$6,000 ? 
118 A. It was. 
Q. Who received that six thousand dollars? 

A. Josiah Morris. 

Q. Individually ? 

A. Individually, because he paid for it. 

Q. When you received that six thousand dollars did you make 
any entry of credit to anybody for it? 

A. Josiah Morris, I think ; I have not looked back at the entry, 
but that is where it ‘would goto. He paid for it. 

Q. When you receive money, Mr. Morris, for account of any per- 
son and you keep books in reference to it at all, ain’t that person 
credited with that money ? 

A. Yes; if there is anything charged. If there is a credit it is 
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| credited to balance the account. If the $6,000 had been charged to 
T Gilmer he would have got credit for the $6,000. 
aie Q. The reason that he did not get credit for the $6,000 was be- 
Ty cause he had not been charged with the $6,000. 

A. Well, if he had been charged with the $6,000 he would have 
got credit for it, but the stock was paid for by Josiah Morris indi- 
vidually. It did not enter into Josiah Morris and Co.’s business at | 
all, and when it was paid it was credited to Josiah Morris on the 
books, or he put it in his book. 

Q. It was wholly a transaction with Mr. Morris eecngpene yg 

A. It was wholly a transaction between Mr. Gilmer and Josiah 
Morris—not Josiah Morris and Company. | 

Q. Well,if Mr. J. N. Gilmer or Mr. F. M. Gilmer, or eitherofthem, | 
had been charged with the $6,000 which was paid for the stock, you _ 
would have given them credit for this stock sold to Chas. Linn ? 

A. If I sold the stock bona fide the $6,000 would have been charged 
to him and he would have gotten credit when I sold it—I mean F. 
— would—because I never had any transaction with J. N. 
Gilmer. 

Q. About the time of these transactions how did you keep books 
| and make entries of Josiah Morris’ transactions from 1871 to 1875, 
| or did you keep the accounts of Josiah Morris with these Gilmers | 

in your head ? . 

A. Well, most all of the transactions that took place with them | 

are on the books of Josiah Morris and Co. 


Counsel repeated the question to witness. 


| A. I never pretended to keep any account in my head. These 
tee accounts of the Gilmers were kept on the books of Josiah Morris and 
| Company, except the Elyton Land Company’s stock, which was not 
the property of Josiah Morris and Co., but was paid for and was the 
individual property of Josiah Morris, and the amounts different par- 
ties owed me for the stock was not to Josiah Morris and Co., but to 
Josiah Morris, and when the amounts were paid they went to the | 
credit of Josiah Morris on the books of Josiah Morris and Co., or he 
| loaned it out or appropriated it in some other way. I cannot re- 
| member. ) 

Q. Didn’t that $6,000 which you received from Chas. Linn for the 
purchase of one-half of the 120 shares of stock arise froma sale of | 
one-half of the stock which you had agreed should belong to Mr. 

Gilmer when it was paid for? 
119 Witness: Which Mr. Gilmer ? 
CounsEL: Either of them. 

A. I had no transaction with Mr. J. N. Gilmer in relation to this 
stock at all. All of my conversations and transactions were with F. 
M. Gilmer, and I agreed to let him have 120 shares of stock upon 
the payment of $6,000, which I had paid out for it. The $6,000 was 
received for one-half of the stock which I had agreed that Mr. Gil- 
mer should have upon his payment of the purchase price and any- 
thing he might owe me. 
| Q. Now, Mr. Morris, this money was received in 1871, was it not ? 
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. I think so. 

What did you do with that money ? 

I spent it, I reckon. 

Did you make any book entry of it? 

It went to my credit; it was due to ine. 

Would not your entry show from whom you received it? 

At that time I had a good deal of money. 

You say it went to the credit of Chas. Linn? 

. 1 said it was received from Chas. Linn and it was received by 
Josiah Morris individually. 

Q. I asked you if, in making any entry of that cash received on 
account of that sale of stock by any form of book-keeping, would not 
the proper entry be on the books of Josiah Morris and Co. or your 
own books:. “ Josiah Morris, credit by cash deposited, collected from 
somewhere or other?” 

A. That would be the proper entry—that Josiah Morris received 
from Chas. Linn $6,000. 

Q. Would it not specify the stock ? 

A. An entry, Mr. Gunter, does not always explain itself. For in- 
stance, if I deposited $6,000 with Josiah Morris and Co., I do not ex- 
plain where it came from half the time. 

Q. Don’t every proper entry on the books show who is to be 
debited and who is to be credited ? 

A. It ought to. 

Q. Well, would not a proper entry of that transaction on any book 
show—if you put in the money—would it not show enough to any 
book-keeper that a credit was to be entered up to Gilmer on account 
of that stock ? 

A. It would not. It was a credit to Josiah Morris and not J. N. 
Gilmer or F. M. Gilmer. My books would be credited: Josiah 
Morris, $6,000. 

Q. When you received the money yourself, if you entered any 
credit yourself with reference to the receipt of that money, would 
not your entry on your books show? 

Witness: You mean my individual books? . 

CounsEL: Yes; something by which it could be seen from whom 
the money was received. 

A. I did; and it showed the proper credit: Josiah Morris re- 
ceived from Chas. Linn. That would be the proper entry. 

Q. Mr. Morris, you understand book-keeping ? 

A. I do; pretty well. 
120 Q. If you held stock for account of Gilmer and sold one- 
half the stock and received $6,000, would not any entry which 
you might make on your book with reference to that show that Gil- 
mer was entitled to a credit of $6,000? ' 

A. If Josiah Morris had advanced or held stock for the benefit of 
anybody and he sold one-half or any part of it, the only entry that 
would a r on the books of Josiah Morris and Co. would be 
“ Josiah Morris deposited $6,000,” or any other amount; but few 
entries on any banker’s books show the source or (26th page) the 
items that make it up. 
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Q. I am not speaking of Josiah Morris and Co.’s books. 
A. There were no other books. 

Q. Mr. Morris, you have not answered my question. If Josiah 
Morris and Co. had held the stock as you held that 120 shares, and 
had sold one-half of that stock as you sold one-half to Chas. Linn, 
and the $6,000 had been received, would not the entry on the books 
of Josiah Morris and Co. of the receipt of that six thousand dollars, 
for the sale of one-half of that stock, give some indication that Gil- 
mer was to be credited with that amount ? 

A. That would depend upon the original entry. If we had loaned 
Mr. Gilmer or anybody else $6,000 or any other amount, upon a 
specified amount of stock—if notes were not given it would go to 
his debit on the account on the books, and when all or any part of 
it was sold it would go the credit of the same account; if the stock 
belonged or was held by Jusiah Morris and Co. it would be merely 
put to stock or bond account, and when it was paid it would go — 
— account in order to balance the account as originally 
made. 

Q. Then there was no entry of the $6,000 paid by you? 

A. No, not against the Gilmers. 

Q. Was there any against Bolling Hall ? 

A. Yes, sir. 

Q. And against all the other parties ? 

A. Yes; Bolling Hall gave his note. I sold part of his stock in 
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ell, who afterwards came in and took Stanton’s. Hall and Dr. Cald- 
well I also carried for. These were either on note or open account 
until they made it good or paid for it. 

Q. On open account with Josiah Morris and Co.? 

A. Josiah Morris and Co. advanced the money, I think, or they 
were credited to me, I do not recall. 

Q. Can you give a reason why you made an entry or charge 
against Caldwell or Milner, or against Powell or Hall, or against all 
the others whose stock was transferred to you at same time as 
Gilmer’s, because you had paid for it, and not in Gilmer’s case? 

A. In the first place, Gilmer’s notes were worthless; the other 
parties came forward and gave their note and the stock was held as 
security, and when they paid their paper the stock was given up. 

Q. Did the other parties come forward and give their notes ? 

A. I think they did. Caldwell paid his paper very soon. I car- 
ried Hall’s until the stock was sold in 1872, I think, Powell com- 
ing in afterwards. I don’t remember whether his paper was dis- 
counted and he paid for his stock, or whether we carried it awhile 
and he paid for it. 

Q. You gave none of the Gilmers any showing that you had re- 
ceived this $6,000 on account of that stock, did you? - . 

A. No, sir. 
121 Q. And you say there were no other books except the books 
of Josiah Morris & Co.? 

A. None at all. 

Q. Then the transactions with Josiah Morris individually were 


not entered on books? 


the same way and he took the other shares. I also carried for Pow- ' 
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A. No, sir; unless there was something that came into the books 
of Josiah Morris and Company. 

Q. And you say that this transaction with Gilmer was an indi- 
vidual transaction ? 

A. Yes, sir; Josiah Morris & Co. had nothing to do with it, more 
than that they had me as a partner in the firm of Josiah Morris and 
Company. 

Q. Mr. Morris, just now in your examination you stated, in look- 
ing at the accounts, that J. N. Browder and Co. owed you a balance 
of $2,500. Didn’t you mean Gilmer and Browder? Look there 
(showing witness the account of Gilmer and Donaldson with Josiah 
Morris and Co., attached to the deposition of Josiah Morris in the 
State court). 

A. I did not refer to Gilmer and Donaldson, but to a note for 
$4,000, money loaned to Gilmer, Browder & Co., on which less or 
about two thousand dollars was paid; that was on a mortgage of 
Gilmer, Browder and Co. with a note attached to it; it is notin those 
accounts at all. My impression is, from a memorandum I have 
here, that there was only $800 or a $1,000 paid on this $4,000 note 
and mortgage; it was a mortgage on stock—live stock ; they sold 
the stock themselves and I did not get any money on it; the bal- 
ance due on that paper at its maturity was $3,273.47. 


The note and mortgage above referred to for $4,000 was here in- 
troduced in evidence by the defendant, marked Exhibit “A.” 


Q. Mr. Morris, I see a credit on this note (the note for $4,000), a 
credit entry on October 23rd, 1875. Are the credit entries endorsed 
upon the note proper and correct (handing witness the note)? 

A. They are in the handwriting of Mr. Faunce, one of my part- 
ners, who is dead, and I presume they are correct; that note stood 
to the debit of bills receivable and as the payments were made they 
were credited to bills receivable, not to Gilmer, Browder and Co., 
and after holding it for years it was charged off to profit and loss 
account or scratched off without any other payments; that was all 
the payments made on it. When we take off these old papers we 
file them away. Ifa man owes us $1,000 and we put it to profit 
and loss account, and we consider it worth less, we charge it off and 
put it aside. 

Q. When was this scratched off ? 

A. I think the date is on the back of it; this is marked, paid 
March 5th, 1884; it is so stamped. I will say that when a paper 
stands a length of time I look over them, and if they are worthless 
I charge them to profit and loss, and, as I say, put them away. 

Q. Did you mark off any other Gilmer accounts about that time? 

A. They were all marked off either then or prior tothattime. We 
keep a suspense account to which we charge these papers which we 
consider worthless or which by some reason are charged off. _ 

Q. When you charge off an account to profit and loss did you 
mark them paid or simply charge them off? 

A. That one seems to have been marked “ Paid.” 
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: \ 122 Q. Well, I asked you the general question ; when an ac- 
count is charged off to profit and loss,do you mark them | 
paid ? 


A. Notes are usually marked paid when they are marked off as 

worthless or there is any settlement. 

Q. What is the entry on the books? 

A. It would be “ Profit and loss to Wm. A. Gunter.” If you owed 

me an account against you for $1,000 and we concluded it was 
gone—well, there is a journal, for instance, and the journal entry 
would be W. A. Gunter, debtor to profit & loss, because that charges 
it to the debit of profit and loss instead of putting it to the debit of 
Gunter. 
Q. And when that is done, you mark the notes paid ? 
A. Sometimes we do. When we consider a note or bill of no ac- 
count—that is, worthless—we sometimes tear them up and throw 
them away, in the fire; sometimes mark them paid, sometimes send 
_ them tothe man. I have sometimes done that where he could not 
ay it. 
: Q. This note is one of the accounts which you have charged off 
to profit and loss on account of the transactions with F. M. Gilmer, is 
it not? 
A. I did not say it was charged off in reference to the F. M. Gil- 
mer Elyton land stock; all of these accounts were charged off (I ; 
don’t know the date) as being no account or settled. 

Q. The question I asked was whether this was one of them—this i 

$4,000 note? 

A. That was one of the notes. 

Q. Did this note have any relation to the stock ? 

A. It was loaned upon a mortgage believed to be good at the time ; 

it was not based upon the Elyton Land Company stock; it had 
nothing to do with the Elyton Land Company stock. 

Q. This never had anything to do with Elyton land stock at all? 

A. No, sir; nothing more than any other account on the books ; 

the money on that note was loaned upon the faith of that mortgage, 
and seven or $800 was all that was ever paid on it. 

Q. And the last payment was October, 1875, was it not ? ! 

A. Yes, sir. ; 

Q. And there never was any agreement or understanding that | 

the Elyton land stock should stand as security for this? 

A. No, sir. 

Q. Or for any of the accounts of Gilmer, Browder and Co.? 

A. Not to my recollection. 

Q. Was there any agreement or understanding, at any time, that 
| this stock in your hands shuuld be security to you or to your firm 
for any of the debts of Gilmer, Browder & Co. or of Gilmer & Don- 
| aldson ? 

A. No, sir: there was not. | 
Q. Or of Gilmer and Co. ? | 
A. No, sir, | 
Q. Or of Gilmer and Merritt ? , 
A. They never owed me anything. 
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Q. Or of Gilmer and Clanton ? 

A. No, sir. 

Q. Or of J. N. Gilmer and Co. ? 

A. No, sir. 
123 Q. Was there ever any agreement or understanding that 
this stock in your hands was to be as security to you or to 
your firm for any of the debts of F. M. Gilmer contracted after the 
sale of one-half of the stock to Linn? 

A. I don’t think that there was any understanding at all ; I don’t 
remember ariy; frequently I talked with Mr. Frank Gilmer about 
raising the money to take up the stock; I was willing to give it to 
him at that time, and I thought he did not want it or would not 
take it because he thought it was not worth what he owed. 

Q. The original cost of the stock was $6,000 ? 

A. Yes, sir. 

Q. And you received $6,000 on the sale of one-half of it in 1871? 

A. Yes, sir. 

Q. The balance that was then due on the stock was the interest 
— the payment you had made for it up to the time of the receipt 
of the $6,000 received from Linn ? 

A. As far as the stock was concerned, that was all, but he was 
largely in my debt on other accounts. 

Q. Well, that balance that was due you on account of that stock 
was less than four or five hundred dollars? 

A. Not exceeding five or six hundred dollars; I do not remember. 

Q. It was nothing but the interest on the $6,000 from the time 
you paid for it up to the time you received the six thousand dollars 
from Linn? 

A. That was all so far as the stock was concerned. 

Q. Well, the stock was not pledged to you for any other debt than 
that, was it? 

A. It was understood that I was not to deliver the stock to Mr. 
Gilmer at any time unless he paid me all that he owed me. 

Q. Then it was understood between you and Mr. Gilmer that it 
would stand as security for such debts as he might owe you ? 

A. No; it was not. I understood that I would not deliver it 
until he paid me what he owed me, and told him so. I don’t know 
what his understanding was. 

Q. Did he object to that ? 

A. I don’t remember that he did or did not. 

Q. Well, was there any understanding with reference to the other 
accounts of Gilmer, Browder and Company ? 

A. No, sir; there was no special arrangement; I frequently told 
Mr. Gilmer that he should not have the stock unless he paid me 
what he owed me; but there was not a time, up to 1881, that I 
would not readily have given him the stock if he and all of them 
had paid me what they owed me; the stock was not worth as much 
as the amount they owed me, and was not up to 1881 worth near 
the amount they owed me. 

Q. What do you mean by all of them ? 

A. I mean F. M. Gilmer, Gilmer & Co., Gilmer, Browder and Co., 
Gilmer and Donaldson—I cannot remember all of them. 
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Q. You mean, then, F. M. Gilmer and the accounts of the several | 
- firms of which J. N. Gilmer was engaged after the original trans- | 
action ? 

A. In which F. M. Gilmer was concerned. I was considering | 

the whole of them. I never considered J. N. Gilmer. | 
124 Q. Then you did hold the stock, Mr. Morris, as a matter of | 
fact, against the indebtedness of all of these firms? 

A. No; I cannot say that that would be true in fact; I was to de- 
liver to him or would have given him the stock at any time upon 
the payment of what he owed ine; after a year or so I never con- 
sidered Mr. Frank Gilmer even was entitled to the stock, but at the 
same time I would have given it to him readily if he had paid me 
what he owed me; and there never was a time, you may say up to 
1881, possibly i882, that I would not have delivered the stock upon 
the payment of the several firms’ indebtedness to me, because it was 
not worth that much and I could have replaced the stock. 

Q. You never said anything to J. N. Gilmer about paying these 

- accounts and taking up the stock, did you? 

A. No, sir; never. 

Q. Mr. Morris, you say that in 1881 you sent four hundred and 
ten shares of stock up to the Elyton Land Co. and directed them to 
issue three certificates of an hundred each—the Woodwards and 
Baldwin—and to send you back the balance ? 

A. Yes, sir. 

Q. And they did send you back a certificate for one hundred and 
ten shares? 

A. Yes, sir. 

Q. And amongst the stock that you sent to Birmingham to be 
mae" exchanged into other certificates was the sixty shares of Gilmer 
stock ? 

A. Sixty shares that I had had transferred to myself, that was 
originally in the name of J. N. Gilmer. 

Q. You do not pretend to be able to say, as a matter of fact, whether 
that sixty shares was included in the one hundred and ten sent back 
to pen or the three hundred sent to the parties in New York, do 
you ? 

A. No; I cannot do it. | 

Q. Did you send them that stock up there by letter or how ? 

A. I do not remember. 

Q. If you sent it by letter your letter would be copied, would it 
not! 

| A. Yes; but I do not remember as to this; sometimes parties 
| would be here—Dr. Caldwell, for instance—and we would give it to 
| | him ; sometimes we sent them it by mail. 
Q. When did J. N. Gilmer pay you the balance of the account of —~ 
Josiah Morris & Co. against the firm of J. N. Gilmer & Co. ? | 
A. On June 8th, 1881, he paid $230; on May 31st, 1883, he gave 
his note for $52.33, which he paid on the 3rd dav of October, 1883. 
Q. What is the last credit entered in the way of ayment on the 
— of Gilmer & Donaldson with the firm of Josiah Morris & 
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A. (Looking at account.) March 11th, 1880, $975.00. 

Q. What is the balance due on that account after that credit about 
leaving out interest ? 

A. $1,412.00. 

Q. When was that account charged off to profit and loss? 

A. Either at that time or prior to it. 


By defendants’ counsel : 


125 Q. What time? 
A. March 5th, 1884, or prior to that time. 


By complainant’s counsel : 


Q. Can you refer to your books and bring us a statement of the 
manner in which you entered in the books of Josiah Morris & Co. 
the transaction with Hall, Gilmer,and Powell in relation to the ad- 
vances made by you for the stock issued in their several names? 

A. I don’t think that I can separate the entries of that stock from 
their general account, because when deposits are made they are 
made simply as deposits and do not appear as deposited on a cer- 
tain account or paid on such and such a stock, and I do not think 
I could make an account of that kind without giving Mr. Hall’s 
account from time to time, and I don’t think that Touma to do that. 

Q. How long would it take to ascertain from your books whether 
there is a charge against them for the advanced money for the pay- 
ment of their stock ? 

A. My recollection is that stock was paid for by myself individu- 
ally, not by Josiab Morris and Co., and possibly I took their notes, 
or I merely held it or may have held it as I would anything else 
and said when they paid for it they should have it. The stock was 
in my name first, but afterwards, Bolling, Hall, and Powell being 
considered good, the stock was possibly turned over to them before 
it was paid for; they had given their notes for it and were considered 

ood. 

, Q. You have not looked at your books, Mr. Morris? 

A. No, sir. 

Q. And you are testifying from your recollection ? 

A. Yes, sir. 

Q. You are not certain that there was any difference with refer- 
ence to the Gilmer transaction and the others ? 

A. Yes; my recollection is they very soon paid for theirs; my 
recollection is that Hall gave me his note and so did Caldwell, and 
afterwards paid, perhaps, renewing two or threetimes. I only know 
the fact, however, that they were paid; it was my stock, and when 
a settlement was made at any time, as I stated, I was perfectly will- 
ing to have given him the stock at any time up to 1881, although 
I did not consider that he had a right to it. 

Q. How late did you tell him that you were willing to do that? 

A. I never told him at all after 1875 on the subject of the stock. 

Q. He did not know then that you were willing to do that? 

A. Yes; I reckon he did. 

Q. Mr. Morris, I wish to know whether you can look at your books 
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between now and the hour to which we adjourn and let me know 
whether there was any entry made in your books or the books of 
Josiah Morris & Co. in relation to the advances made to Powell, Hall, 
and others; and, if so, what? 

A. I have no idea that I could answer in any such time as that. 
I could show you and am willing to exhibit every entry that is 
upon the books. : 

Q. Look at the account with F. M. Gilmer with your firm and see 
if all the balances which you state was due on his account did not 

originate after 1871? 
126 A. I would state that all that I carried—which was very 
considerable—for Mr. Gilmer is not included in this account, 
because in bills receivable no money loaned upon notes was shown 
in this account at all. Therefore you cannot tell. 

Q. Mr. Morris, that account shows a balance of $3,600 or $3,700 
due, does it not? 

A. $3,734.48. 

Q. Now, look at that account and say whether or not that $3,734.48 
originated after 1871 or not, or when . ‘d it originate ? 

A. This account commences in 1871. 

Q. Don’t you know that the credits as there entered extinguish 
the old items? If you will add up the last debits you will get 
$3,700 ; won’t you have tie date of the origin of the debit? 

A. This account shows that the debit was after 1871, but it com- 
mences in 1871, and there was a continued indebtedness. 

Q. But the balance of the $3,734 is what ? 

A. Is a balance of the account in 1876. 

Q. What is the next balance before that ? 

A. Well, there are several entries here. 

Q. Well, the account shows when it originated, does it not? 

A. Yes, sir. 

Q. That account shows the date and origin of the several debit 
and credit entries in it, does it not? 

A. Yes; but during this time and prior to that time Mr. Gilmer 
was indebted to me on notes, and this account is made good by the dis- 
counts of over $6,000 of paper on White, of New Orleans, which I 
had to wait for years to get... 

Q. That account, then, represents the true balance between you 
and Gilmer to the date of its close? 

A. That account represents the true balance between Gilmer and 
Josiah Morris & Co. at the time of its close. 

Q. And you have had no account with him since? 

A. No, sir. 


Redirect : 


Q. If F. M. Gilmer had been indebted to you or to Josiah Morris 
and Co. by note prior to 1871, would not that appear on the books 
in his accounts as a credit if the nute had been discounted by them ? 

A. I don’t understand your question. If we had discounted a 
paper 9 him prior to 1871, would not it appear as a credit in his 
account 
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CounsEL: Yes. | 

A. Not always; for instance, when a man brings in a note for dis- 
count and wants some money, that merely goes to the debit of bills 
receivable and it would not appear in that account. 

Q. And you say Mr. Gilmer was indebted to you in addition to 
this upon notes? : 

A. Yes, sir. 

Q. Before 1871? 

A. Yes; away back before that. 

Q. If Josiah Morris and Co. had advanced the money to F. M. 
Gilmer to buy this stock, that would have appeared upon their 
books, would it not? 

A. Yes; 1t would have appeared as a debit. 
127 Q. Would any credit be made on the books of Josiah Mor- 
ris & Co. to any account unless there had been a charge 
against that account ? 

A. It would either be to balance a charge or it would stand to 
their credit. For instance, if you told me to sell a piece of stock I 
would sell it and put it to your credit. 

Q. You don’t gather my question. Would any credit entry be 
made unless (38th page) there had been a debit entry on the books? 

A. Not in this case; there could not be. 

Q. You stated in your answer to a question in the direct exami- 
nation that the amount of the execution in favor of Mrs. Farley was 
charged to Gilmer, Browder and Co. ? 

A. It was, that being the open account at the time. 

Q. Have you looked at the account of Gilmer and Donaldson 
since then, as exhibited to you, and do you find it charged there? 

A. It is charged on the 12th day of July, 1875. 

Q. To whom ? 

A. To Gilmer and Donaldson. 

Q. Was it charged to Gilmer, Browder and Co. too? 

A. No, sir; Gilmer, Browder and Co. had an open account then. 

Q. The note which was shown to you of Gilmer, Browder and Co., 
Exhibit “ A,” secured by the mortgage, is stamped on the back 
“paid March 5th, 1884;” was that note ever paid ? 

A. No, sir. 

Q. What is the meaning of that endorsement? 

A. That it is charged off as a loss—settled by profit and loss ac- 
count. 

Q. The balance due on that note, except the credit or money in- 
dorsed thereon, never has been paid to Josiah Morris and Co.? 

~ No part of it, except that credit on the back of it, has ever been 
paid. 

Q. In money or anything else ? 


A. In money or anything else. 
JOSIAH MORRIS. 


In regard to the a it is agreed by counsel that 
every objection that could be made is considered as having been 
made at the time the question is asked and motion made to exclude 


answer. 
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I, E. Workman, special examiner, under and by virtue of an order 
of the Hon. John Bruce, judge of said court, made and entered on 
the 26th day of April, 1887, do hereby certify that the evidence of 
the witness, Josiah Morris, was taken down by me underoath; that the 
same was read over to him and sworn to and subscribed by said 
witness in my presence on the 13th day of August, 1887; and I 
further certify that 1 am not of kin or counsel to any of the parties 
to said cause, nor in anywise interested in the result thereof; and I 
further certify that one day’s previous notice of the time and place 
of the taking of this deposition was given to the attorneys for the 
— 

itness my hand and seal. 
E. WORKMAN, [L.s.] 
Special Examiner. 
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$4,000.00. MontTGoMerY, ALA., June 9th, 1873. 


On the first day of October next we promise to pay Josiah Mor- 
ris, at his office, in the city of Montgomery, Alabama, the sum of four 
thousand dollars, with interest from date, hereby declaring that the 
said amount was obtained from the said Josiah Morris bona fide as 
an advance for the purpose of making a crop, and without such ad- 
vance it would not * in our power to procure the necessary team, 
provisions, and farming implements to make a crop. 

GILMER, BROWDER & CO. 


Back. 
1545. 

Gilmer, Browder & Co., 1-4 October, 1873. 
456.04 4000 & interest. 
187.91 726.53 

82.58 —_——_—_. 
3,273.47 
726.53 


Nov. 11th, 1874, received on the within four hundred and fifty- 
six 745 dollars ($456.04). 

Jan’y 27th, 1875, rec’d on within one hundred and eighty-seven 
poy dol’s ($187.91). 

Oct. 23, 75, rec’d on within eighty-two and ,58; doll’s. 

Josiah Morris & Co., Bankers, Montgomery, Alabama. Paid March Sth, 1884. 


Exuipsit “A.” 


StaTE OF ALABAMA, City and County of Montgomery: 


Whereas we are indebted to Josiah Morris in the sum of four 
thousand dollars ($4,000.00) to be paid to them on the first day of 
October next (1873), at his office, in the city of Montgomery, Ala., 
with interest thereon from this day, and have executed our note or 
writing to him for said indebtedness, a copy of which is as follows: 
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$4,000.00. Montaomery, ALA., June 9th, 1873. 


On the first day of October next we promise to pay Josiah Mor- 
ris at his office, in the city of Montgomery, Ala., the sum of four 
thousand dollars, with interest from date, hereby declaring that the 
said amount was obtained from the said Josiah Morris bona fide as 
an advance for the purpose of making a crop, and without such ad- 
vance it would not be in our power to procure the necessary team, 
provisions, and farming implements to make a crop. 


GILMER, BROWDER anp CO. 


And whereas, also, in consideration of the promise and agreement 
hereinafter made by the said Josiah Morris, we have promised and 
agreed, and do hereby promise and agree, with the said Josiah Mor- 
ris, to deliver to him, between the 15th day of September and the 
first day of October next, at warehouse of the Alabama Co., in the 
city of Montgomery, Alabama, fifty bales of cotton, of the average 
weight of five hundred pounds and the average quality of low 

middlings, for storage at the usual rates in said city of Mont- 
129 gomery and for sa‘e for two and one-half per cent. on the 

amount of sales, in consideration of which said promise and 
agreement so made by us the said Josiah Morris hath promised and 
agreed, and does hereby promise and agree, to provide and furnish 
good storage for cotton so delivered and to sell said cotton for the 
commission as aforesaid; and we also,in consideration of the prom- 
ise and agreement as aforesaid made by the said Josiah Morris, do 
further promise & agree, that in default of delivery to him of said 
fifty bales of cotton of the average weight and quality as herein 
agreed on, or any part of the same, to pay the said Josiah Morris on 
the first day of October next, as liquidated damages, the usual rates 
of storage in the city of Montgomery, for one month, on the num- 
ber of bales so failed to be delivered, and also an amount equal to 
two and one-half per cent. on the value, in said city of Montgom- 
ery, on the first day of October next, of said cotton so failed to be 
delivered : 

Now, therefore, in order to secure the said note or writing, the de- 
livery of the said cotton for storage and sale as herein agreed upon, 
the payment of said stipulated damages in case of default made 
herein by us, and also to secure the payment of any future indebted- 
ness due and owing by us to the said Josiah Morris, whether for 
future advances, supplies, or bagging, rope and ties, the payment of 
bills and drafts accepted for our accommodation or otherwise, all of 
the said indebtedness, however, to be due and owing to the said 
Josiah Morris by the first day of October next, we do hereby grant, 
bargain, and sell unto the said Josiah Morris, his heirs and assigns, 
the following-described property, to wit: The entire crop of cotton 
and corn that may be made and grown during the present year on 
the plantations in Lowndes county, Alabama, which we cultivating 
the present year, known as the Reid Place and the Grotton Place, 
also twenty head of mules now on said places or which may be on 
said places or either of them when any suit may be commenced 
against us bys said Josiah Morris, his administrators, executors, or 

18—11 


—— oC eg hi WS ae ee 


138 JOSIAH MORRIS VS. JAMES N. GILMER. 


assigns, for the recovery of the same under this mortgage; to have 
and to hold to the said Josiah Morris, his heirs and assigns, forever : 
Provided, however, That in case of the payment of the money due 
by note or writing and the delivery of said cotton as herein agreed 
upon or the payment of damages as herein stipulated, on the de- 
fault of the delivery of said cotton or any part thereof as aforesaid 
and the payment of all said future indebtedness to the said Josiah 
Morris as aforesaid, then these presents to be void. 

But in case of our default in the payment of the said note or 
writing or on the payment of the damages herein stipulated and 


_ agreed on, consequent upon the non-delivery of the said cotton or 


any part thereof, as herein agreed upon, or in payment of said future 
indebtedness as is herein agreed upon, then and in that case the said 
Josiah Morris or his agents may enter upon said real property here- 
by conveyed and take possession of sai “agree property and sell 
said crop of cotton and corn at private sale, for cash, at said planta- 
tions, or in the city of Montgomery, Alabama, and the said other 
real and personal property hereby transferred and assigned at | ent 
lic auction in the said city of Montgomery, upon giving ten days’ 
notice of such sale or sales by advertisement in some “wien 
published in said city, applying the proceeds of said sale or sales, 
first, to the payment of the expenses thereof, and then to the pay- 
ment of the amount due by said note or writing, the damages due, 

as herein stipulated, for the failure to deliver said cotton or 
130 =any part thereof, and the amount of said future indebtedness 

owing to said Josiah Morris, and the balance, if any there be, 
to be paid to us. 

It is further agreed that Josiah Morris, mortgagee as aforesaid 
shall have the right to bid at such auction sale and become the pur- 
chaser or purchasers at such auction sale, and we do hereby cove- 
nant and agree to warrant and defend the titles made on said sales 
or sale against all persons. 

In witness whereof we have hereunto set our hands and seals this 
9th day of June, 1873. 

Signed and sealed in the presence of— 

GILMER, BROWDER & CO. [z1. s.] 


STATE OF ALABAMA, Montgomery County : 


I, J. H. Nettles, a notary public and ex officio justice of the peace 
in and for said county, hereby certify that P. W. Donaldson, a mem- 
ber of the firm of Gilmer, Browder & Co., known to me, acknowl- 
edged before me, on this day that, being informed of the contents 
of the conveyance, they executed the same voluntarily on the day 
the same bears date. 

Given under my hand this 7th day of June, A. D. 1873. 

J. H. NETTLES, 
N. P., ex Officio J. P. 


Published by consent this Nov. 3rd, 1887. 
J. W. DIMMICK, Clerk. 
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Deposition of John T. Milner. 


In the Circuit Court of the United States for the Middle District of 
Alabama. In Equity. 


JAMES N. GILMER vs. JOSIAH Morris ed. al. 


Deposition of John T. Milner, witness in behalf of respondents, on 
examination orally in the above-entitled cause, before E. Work- 
man, special examiner, at Montgomery, Alabama, on Saturday, 
the 13th day of August, 1887. 


Present: W. A. Gunter, att’v for complainant; Alex. T. London, 
Esq., att’y for respondents. 


The said witness, Jonn T. MILNER, being first duly sworn, de- 
poses and says as follows: 


Direct examination: 


Q. What is your name and where do you reside? 

A. John T. Milner. I reside at New Castle, Alabama. 

Q. Please look at this paper (handing witness paper dated 25th 
May, 1870, and signed by J.C. Stanton and others, which is attached 
as an exhibit to the deposition of Josiah Morris in the State court) 
and state when and where that paper was executed, and under what 

‘circumstances, as near as you recollect. 
131 A. It was executed on the day it bears date, in Chattanooga, 
Tennessee. , 

Q. Under what cireumstances—what led up to it? 

A. The chief office of the Alabama and Chattanooga R. R. Co. 
was in Chattanooga, and John C. Stanton was the general manager 
and controller for that road. Mr. F. M. Gilmer, Jr., was president 
of the South and North Alabama R. R. Co. and I was chief engineer 
and superintendent, and the object of the meeting in Chattanooga 
was to get an agreement to make the crossing of these two roads at 
a point suitable for building a great industrial city. That was the 
whole object of the meeting at Chattanooga. 

Q. I see the name of Josiah Morris signed hereto by J. T. Milner; 
was that name put there by you? 

A. Yes, sir. 

Q. Did Mr. Morris at that time know anything of that agreement 
or not? 

A. Not a word, as far as I know. 

Q. Had he authorized you previous to the signing to sign his 
name to this particular agreement? 

A. Notto that particular agreement, but we nad a talk and made an 
outside agreement about it, Let me explain that a little differently. 
I say this, what I want to get at is the truth of this thing as near as 
I can. 

Q. You say you want to explain it; go ahead. Was this agree- 
ment perfected between the parties before you got to Chattanooga ? 
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A. Oh, no. 

Q. Was Mr. J. N. Gilmer present at the time this agreement was 
made’ ) 

A. No, sir. 

Q. Was this agreement subsequently carried out between the par- 
ties to it or not, or was there any other agreement substituted after- 
wards ? 


A. To the best of my belief, it never was. That agreement was: 


never carried out, to the best of my knowledge and belief. 

Q. Why was this agreement not carried out? 

A. Simply for the reason that Stanton acted in bad faith with me 
and repudiated the agreement. 

Q. Who subsequently bought the lands at the crossing of the 
Alabama and Chattanooga R. R. and the South and North Alabama 
R. R.? 

A. The original property on which the Elyton Land Co.’s capital 
stock was based was four thousand (4,000) acres in and around the 
immediate city of Birmingham, which was valued at $25 an acre, 
making acapital of $100,000. Josiah Morris purchased and paid for— 
I cannot recollect whether it was two-thirds or three-quarters inter- 
est in the land, in cash, the landholders themselves taking the 
balance of what their land came to in stock in the Elyton Land 
Co. After the original, what they called the Chattanooga agree- 
ment, was set aside, Josiah Morris was the sole purchaser and 
sole owner of the two-thirds or three-quarters of the land upon 
which the city of Birmingham was originally built and was the 
sole owner of two-thirds or three-quarters of the stock in the Elyton 
Land Co. that was to be issued to the purchasers for cash from the 
landholders, and the land-owners themselves were the sole owners 
of the remainder of the stock in the Elyton Land Company. So far 
as I know, he was under no obligation, written or otherwise, to trans- 

fer any of the stock to any particular individual. 
132 Q. Who effected the purchase for Mr. Morris? 
A. Morris bought it for himself. 

Q. Did he make the purchase in person or through an agent? 

A. I selected the lands. I better make an explanation there. 
Whatever I have done in this thing I want known. I selected the 
lands, in the first place, under the Chattanooga agreement, and at- 
tempted to carry it out under that agreement, but failed. After- 
wards J. C. Stanton and myself made another written agreement to 
put the town at another more eligible site, three miles north of the 
present site. Whilst myself and Stanton’s engineer, McCalla, were 
engaged in good faith (who were the parties charged with the exe- 
cution of this second agreement)—were actively engaged in perfect- 


ing the same—Stanton, without any reference to me whatever or 


either of his prior written agreements, purchased the lands at Birm- 
ingham, as now built upon, and changed the line of his road from 
the valley north of Birmingham into the valley Birmingha m is 
now built in, or Jones’ Valley. I understood from the owners o! the 
lands that he gave notes payable at the banking-house of Josiah 
Morris & Co. for sixty days’ option, and the deeds were placed in 
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escrow in the hands of Alberto Martin, an attorney of Elyton, Ala- 
bama, to be delivered to Stanton or his agents at Montgomery, 
upon the payment of the several amounts contracted to be paid to 
each one of the Jand-owners, at the expiration of the said option of 
sixty days. On the sixtieth day from the purchase I came to Mont- 
gomery and found the owners of the lands upon which Birmingham 
is now situated and Alberto Martin, here waiting for Stanton or his 
agents to pay them the money on the options and take the deeds. 
Up to that time no human being knew where the crossing of the 
two railroads would be except myself. The options expired. There 
was no money at Morris’ bank to pay them with, and on the third 
day after the options expired, at 12 o’clock, 1 advised Mr. Morris, 
through Major Campbell Wallace, to take up these options, which I 
suppose he did, and he thus became the sole purchaser of the undi- 
vided two-thirds or three-fourths interest, the landholders retaining 
the other quarter interest in the lands upon which Birmingham is 
built. 

Q. This second agreement you say you made with Stanton, was 
it ever carried out? | 

A. No, sir. 

Q. Was that agreement between you, as superintendent of the 
South and North Alabama R. R., and Stanton, as manager of the 
Alabama and Chattanooga R. R.? 

A. It was. 

Q: Was this purchase made by Mr. Morris subject to any agree- 
ment that you know of? 

A. The final purchase was made subject to no agreement that I 
know of. 

Q. Did you or any one for you ever purchase any of the stock in 
the Elyton Land Compary after its organization ? 

A. After I sent notice to Mr. Morris to take up these options, and 
after I found that he had taken them up and was the sole owner of 
the Jand in question, I left Montgomery and I was not present at 
any meeting of stockholders organizing the company and have 
never seen any list of subscribers to the stock of the company. Mr. 
Morris afterwards informed me that he had assigned me a certain 

amount of the stock and that he would carry it. 
133 Q. Did you ever agree to take it? 
A. Yes, sir. 

Q. Did you subsequently pay for it ? 

A. Yes, sir. 

Q. Do you know whether F. M. Gilmer was present at the meet- 
ing in Chattanooga ? 

A. Yes, sir. 

Q. Do you know if he was to take an interest in the company 
then proposed to be formed ? 

A. Well, it is my recollection of that matter at that time that he 
was placed exactly upon the same footing that I was; that I was an 
officer of the company and so was he. If that agreement had been 
carried out my stock would have been in the name of Caldwell and 
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his would have been in the name of J. N. Gilmer, but it was never 
carried out. 

Q. Was your stock not subscribed for in the name of Caldwell 
wee genre, ge the name of H. M. Caldwell ? 

A. I was not present at any of the meetings nor have I ever seen 
a scratch of a pen on the subject, but it must have been subscribed 
in the name of Caldwell in the nature of things. 

Q. Was there any understanding with Mr. Morris that the stock 
assigned to you was to be yours? 


Objected to by complainant’s counsel as illegal and irrelevant. 


A. There was nounderstanding. I knew this—that the entire two- 
thirds or three-quarters of that stock was at the sole disposition of 
Josiah Morris; that I paid none of the purchase-money for the land, 
and that whatever he assigned me was at his own volition and was 
to be held as collateral until I paid for it. 

Q. You say that Mr. Gilmer was president of the company and 
you were superintendent; what company do you refer to? 

A. The South and North Alabama R. R. Co. 


Cross-examined: 


Q. You say, Mr. Milner, that the original agreement made at 
Chattanooga for the purchase of the land at the crossing of the South 
and North Alabama R. R. and the Alabama & Chattanooga R. R. 
was not the basis, in any respect, of the actual purchases of the land 
at the crossing and the formation of the Elyton Land Company ? 

A. Mr. Morris might have taken that as a guide in the issue of 
stock, but I do not know whether he did or not. 

Q. By that original agreement was it not provided that the lands 
were to be bought at the crossing, wherever that might be, by Josiah 
Morris and John C. Stanton and Wm. B. Greenlaw ? 


Objected to by respondents’ counsel on the ground that the con- 
tract is the best evidence. Objected to the witness answering until 
the agreement is shown him. 


CoMPLAINANT’S CounsEL: Well, the agreement is shown him. 


A. The agreement itself shows that to be the fact. 

Q. Didn’t you and the engineer of the Alabama and Chattanooga 
R. R. determine where the crossing should be ? 

A. No, sir. | 

Q. Which railroad was laid off and built first? 

A. The Alabama & Chattanooga R. R. 
134 Q. Then who determined where the crossing should be ? 
A. I did, because his road was graded before I had deter- 
mined that question. 

Q. Do you know anything about any arrangement or any threat 
made to Stanton that if he did not let Morris have the option on those 
lands that you would carry the crossing to another place ? 

A. There was no threat of such a proposition, because I kept it 
entirely secret to myself. 
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Q. Kept what secret ? 

A. The point of crossing. 

Q. Why did you keep it secret? Because you did not want him 
(Stanton) to know it, was not it? 

A. Yes, sir. 

Q. Didn’t you commence the actual survey of a route to cross at 
Elyton, near the present site of Birmingham ? 

A. I commenced that before Stanton made his purchase. 

Q. And you did not abandon it until Morris got the option of the 
present crossing ? 

A. Idid not abandon it, did not pull up the stakes, and made 
several other crossings. 

Q. You kept it in doubt as to everybody except vourself where the 
crossing would be until the options were secured ? 

A. Yes, sir. 

Q. After the options were secured didn’t Stanton still have an in- 
terest in the matter? 

A. It seems that he did, from subsequent transactions, but I did 
not know it. 1 donot know of my own knowledge whether he had 
any interest in it or not, but only from information that Mr. Powell 
bought two shares of Stanton stock. 

Q. Ain’t the truth about it simply this—the whole truth and noth- 
ing but the truth—that after the original agreement was made at 
Chattanooga you thought from Stanton’s action that he was trying 
to get ahead of—was acting in bad faith and trying to get ahead of— 
the parties in that agreement and secure it for himself? 

A. I did, regardless of his agreement. 

Q. And to counteract that and to secure the land at the crossing for 
the benefit of the parties to the agreement didn’t you hold in abey- 
ance or hold back the announcement of the place of the actual cross- 
ing of your road ? 

A. I did not for the benefit of the parties to the agreement. 

Q. But you held it back ? 

A. Yes; to keep Stanton from getting it? 

Q. For whose benefit ? 

A. I held it back for the benefit of the purchasers, whoever they 
might be, preferring the Montgomery peuple. 

Q. The purchaser you selected, though, was Mr. Josiah Morris? 

A. I did not select any purchaser. When Stanton’s options ex- 
_ and the money was not here to pay for the purchase I notified 

{r. Morris (who was the only person in Montgomery at that time, I 
suppose, that had any ae knowing that the options had to be 
taken up at once, that that place would be the crossing. 

Q. Why did you notify him? 
135 A. Because he was a Montgomerian and represented Mont- 
gomery interests. 

Q. And didn’t he represent all the parties to that agreement ex- 
cept Stanton ? 

A. I considered that agreement, superseded by two subsequent 
agreements, broken. 

Q. Didn’t Mr. Morris break any agreement ? 
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A. Mr. Morris did not; Mr. Stanton did. , | 

Q. It was broken so far as Stanton was concerned, was it not? 

A. Yes, sir. 

Q. It was not broken so far as Mr. Morris was concerned ? 

A. Mr. Morris had nothing to do with the execution of these agree- 
ments. 

Q. You said just now Mr. Morris and ee had an outside agree- 
ment. Was not that outside agreement that he should purchase the 
land at the crossing and that certain parties should have an interest 
in it? 

A. It was not; there was no such agreement. 

Q. What was the agreement? 

A. The agreement, as I understand it, was that I should confer 
with the Alabama and Chattanooga R. R. authorities and agree upon 
a basis of purchasing the land, wherever the crossing should be, to 
form an industrial city. No parties were named to that agreement 
whatever, nor amount stated as to what any individual interest 


’ should be. 


. Nor no individual named who should be interested in it? 

. No, sir. 

Nor no individuals understood to be interested in it? 

. No, sir. 

Noteven yourself? 

No, sir. 

Was it understood that Mr. Morris was to be interested in it? 
I suppose he was. 

. The question was, Was it understood that he was to be inter- 
ested in it? 

A. I answered the question that I suppose he was; if the purchase 
was to be made he, with other persons as might be thought best, 
should become the purchasers. 

Q. Be thought best by who? 

A. By him and me and Mr. Gilmer and those of us engaged in 
locating the site of an industrial city. 

Q. Then it was understood that you and he and Mr. Gilmer were 
to be interested in it? 

A. No, sir. 

Q. Well, who was then to select the parties who were to be inter- 
ested in it? 


By respondents’ counsel : 
Q. Under what agreement was this selection you refer to? 


p> 


OPorere 


Complainant’s counsel : 
A. We are talking about the criginal agreement. 


A. Such parties as Mr. Gilmer, myself, & Mr. Greenlaw. I mean 
the first proposition at the outset of the business. Such persons as 
Mr. Gilmer, Mr. Greenlaw, Mr. Morris, and myself should think 
proper to be interested in such an enterprise; that was the incep- 
tion. The second written agreement was that the South and North 
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Alabama R. R. shoulé have one-half of the land and the Alabama 
and Chattanooga R. R. Co. should have the other half. 
Q. Who signed that second agreement? 
136 A. John ©. Stanton and myself; and it was in process of 
execution by R. C. McCalla, representing the Alabama and 
Chattanooga, and me, representing the South and North Alabama 
R. R., when Stanton bought the present site of Birmingham. 

Q. Was not this original agreement that you made at Chattanooga 
carrying out proximately the previous general understanding that 
you had with Mr. Morris? 

A. Yes; in the beginning it was. 

Q. And you say that the formation of the Elyton Land Company 
afterwards was notin general carrying out of the terms of the agree- 
ment signed at Chattanooga at all ? 

A. I say it was not. 

Q. But you notified Mr. Morris to buy the lands where Birming- 
ham now stands—take up the options that Stanton had secured ; 
you notified him to do that? 

A. After we had failed in carrying out the Chattanooga proposi- 
tion and after Stanton had repudiated the second proposition and 
had purchased, without any reference to me, on sixty-day options 
the lands at Birmingham and after he failed to take up those options 
and after the land had reverted back to the owners, as I understood 
it, I then advised Mr. Morris to buy those lands, not to take up the 
options. 

Q. You could answer my question by simply “ yes.” I asked if 
you notified Mr. Morris to fh these lands. 

A. Not until after all this had transpired. 

Q. And you say that Mr. Morris notified you that he had assigned 
you certain shares of stock ? 7 

A. He did; some time after; it was three months, perhaps; not 
less than three months. 

Q. He told you that he had assigned you certain shares of stock 
three months after when? 

A. After this purchase was made. 

Q. Did he tell you in whose name it was? 

A. Yes, sir. 

Q. In whose name did he tell you it was? 

A. Well, I don’t know that he told me that, but I knew it was in 
Caldwell’s name. 

Q. How did you know it? : 

A. I do not say that I know that even, because Caldwell carried 
it until two years ago. 

Q. How did it get in Caldwell’s name if it was assigned to you? 

A. Well, I suppose Mr. Morris put — in his name. : 

Q. Did he tell you that he put it in his name? 

A. I do not recollect, but I expect that he did. 

Q. Well, why did you say just now that it must have been in 
Caldwell’s name in the nature of things? 

A. When I had a settlement with Caldwell about two years ago 
he told me he had two certificates issued of $6,000 each, but both were 
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issued in his name, one of which was his aud one of which was 
niine. I had no claim on Mr. Morris for any of this stock at all. 
I had no right to demand it of him by any agreement, either prox- 
imate or remote. | 

Q. And you suppose Mr. Caldwell had no right either, did 

ou? 
137 A. I don’t think he did. I don’t suppose anybody had 
any right to call on Mr. Morris for stock. 

Q. Would you suppose that an original subscriber to the corpo- 

ration would not have a right to demand his share of the stock ? 


Objected to by counsel for respondents. 


A. I have never seen any papers bearing upon the subject of the 
original corporation in my life. I don’t know if my name was 
signed to it. 

Q. You don’t know anything about, then, upon what basis or 
agreement the corporation was formed ? 

A. I do not. 

Q. Mr. Milner, you was asked the question just now, “ Who sub- 
sequently bought the lands at the crossing of the ‘Alabama Great 
Southern or Alabama Chattanooga R. R. and the South and North 
Alabama R. R.?” and after answering it you volunteered the state- 
ment. “So far as 1 know he (Mr. Morris) was under no obligation, 
written or otherwise, to transfer any of that stock to any particular 
individual.” Now, Mr. Milner, please explain why you volunteered 
that statement just now ? 

A. It was simply this: It was my understanding that Mr. Morris 
bought the entire land and paid for it. 1 have not seen, as already 
stated, any of the papers in the organization of the Elyton Land Com- 
pany nor any subscription list nor anything of the kind, but I under- 
stood that Mr. Morris subscribed all the land or the part that he 
bought as so much capital stock to the Elyton Land Co., and at his 
will he operated it as he pleased. 

Q. The question was not as to the fact of truth, but the question 
was why, without being asked anything of the sort, you volunteered 
the statement. 

A. I thought it was part and parcel of the question. 

Q. As to who bought the land, did you think it was a part and 
parcel to the question ? 

A. Ido not think it was. I think, upon reflection I said a little 
more than I was asked at the time. 

Q. Now, Mr. Milner, had you not understood before you came 
here to be examined as a witness that that was a material question 
involved in this enquiry ? 

A. I had not. 


Q. Well, you say, so far as you know, that Mr. Morris was under : 


no obligation to let anybody have any interest in that land at the 
time he bought it? 
A. I say as far as I know he was under no obligation. 
Q. You do not think that he was under any obligation even to 
you vps —— him to take up the lands where the crossing 
wou 
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A. Not a bit of it. - 

Q. Did H. M. Caldwell know of any about the formation of that 
agreement at Chattanooga ? 

A. I don’t think he did. 

Q. You assumed to represent him in that agreement? 

A. Yes, sir. 

Q. And in representing him put in your own interest. You ex- 
pected your interest to be represented in his name? 

A. Yes; in that agreement I did. 

Q. When did you notify him of that agreement, or did you notify 
him at all? 7 

A. I do not recollect ever notifying him at all. 
138 Q. When the Elyton Land Co. was to be formed did you 
not notify him to come up and sign the articles of incorpora- 
tion ? 

A. I did not; I did not know what it was for. 

Q. You did not even know tiat he was a subscriber, did you ? 

A. Who? 

Q. Caldwell. 

A. I did not. I left Montgomery the day the land was purchased 
by Morris and went back to my engineering camps and stayed 
there. 

Q. How long? 

A. Two or three months. 

Q. Did you stay until December, 1870? 

A. Just about. 

Q. You do not know anything about the formation of the Elyton 
Land Company at all? 

A. Notathing. I will state right here that I never have seen a 
pase of the records. I have never seen an article in reference to the 

lyton Land Co. except the dividends that I received on the stock. 


Redirect : 


Q. Mr. Milner, I understand you to say that this second agree- 
ment was that the land was to be purchased at a point different from 
where Birmingham now is for the equal benefit of the two railroads? 

A. Yes, sir. 

Q. That contract was in existence, as you supposed, and you and 
Mr. McCalla, the engineer of the Alabama and Chattanooga R. R. 
Co., were locating your lines with a view of making that crossing at 
once? 

A. We actually located the streets. 

Q. In that place? 

A. Yes, sir; in the town. 

Q. Pending operations between you and Mr. McCalla you say J. 
C. Stanton secured the options on the land where the town now is? 

A. That was my understanding. Without any conference with 
me whatever and while we were actually locating the streets in the 


‘new town he broke that agreement. 


Q. Now, Mr. Milner, you say that you kept the actual point of 
crossing secret ? : 
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A. I did; did not even tell my wife. 

Q. When you did determine upon the crossing you regarded the 
Chattanooga agreement as superseded by the second, did you not? 

A. Yes; as set aside by the second agreement. They were both 
written agreements, and the second Stanton had disregarded. 

Q. Do I understand you to say that you came to Montgomery 
then, preferring that the Montgomery people should have the land 
instead of Stanton ? 

A. Yes, sir. 

Q. Did you come to Montgomery, Mr. Milner, under any agree- 
ment with any person in regard to the purchase of the land ? 

A. I did not, because I did not tell any one. 

Q. You say that up to the time you came hereand told Mr. Morris 
you had told no one? 

A. I said I did not tell Mr. Morris nor no living being—not one 
of the directors even, or even Mr. Gilmer, who was then in New 


- York—until after the sixty days had expired and three days of grace 


had expired on the options and the money for the landholders had 
not been paid. 

139 Q. These options you refer to are the options Stanton had ? 
A. Yes, sir. 

Q. Then it was, you say, you advised Mr. Stanton to buy ? 

A. Yes, sir; I did it from this cause or my reason was this: The 
contractors building the railroad were urgent for working on or about 
the crossing, and I had to decide that question very soon, and after 
Stanton had changed his line from the North to the South Valley I 
could not go anywhere else, except the present site of Birmingham, 
for the crossing, and I had to decide the question soon. Mr. Morris 
had the money. I saw that this great industrial city of Birmingham, 
which I wished to organize, would belong to an hundred different 
little owners, and the plat would not be what I wanted to locate, a 
great industrial city. The parties were all here with the deeds in 
their hands and willing to trade at that moment, and I notified Mr. 
Morris to seize the opportunity to get a large area of land upon which 
to build this great city. 

Q. At the time that you notified Mr. Morris were you acting under 
an agreement between Mr. Morris and any one else? 

A. Not a particle. I considered all agreements at an end; and I 
considered Stanton’s actions had abrogated all agreements, and I was 
afraid to intimate to anybody where the crossing would be. 

Q. Now, Mr. Milner, in regard to this answer that you was asked 
about who was the purchaser. In your answer did you undertake 
to state all the facts relating to the purchase? 

A. Yes; generally I did. 

Q. You were asked why you volunteered this statement in regard 
to Mr. Morris being under no obligation. Was not that, as you 
understood it, a part of the general transaction in the purchase? 

A. I considered it as such. : 

Q. a you were asked in regard to Caldwell’s subscription ? 

. Yes. 
Q: What relationship existed between you and Dr. Caldwell? 
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A. He is my brother-in-law. 

A. Were you not in business with him at the time this agreement 
was made? 

A. Yes, sir. 

Q. Intimately associated with him? 

A. In some parts of my business we were. 

Q. You you partners? 

A. Yes, sir. 

Q. Have you been associated in business with him continuously 
ever since then ? 

A. Ever since he was a boy. 

Q. When you signed his name to the agreement at Chattanooga 
did you feel that you required any express authority from him ? 


A. I did not. 
JOHN T. MILNER. 


140 I, E. Workman, special examiner, appointed under and by 

virtue of an order of the Hon. John Bruce, judge of said court, 
made and entered on the 26th day of April, 1887, do hereby certif 
that the foregoing testimony given by the said witness, John 
Milner, in the above cause and under oath, was taken down by me 
in the words of the said witness on the day and date above written ; 
that the same was read over and signed by him; and I further cer- 
tify that Iam not of kin or counsel to any of the parties to said 
cause, nor in anywise interested in the result thereof; and I further 
certify that one day’s notice of the time and place of the taking of 
said deposition was given to the attorneys for complainant in this 
cause. 


Witness my hand and seal. 
E. WORKMAN, [1.s.] 
Special Examiner. 


Published by consent this 3rd day of November, ’87. 
J. W. DIMMICK, Clerk. 


Depositions of D. S. Troy & F. M. Billing. 
In the United States Circuit Court for the Middle District of 
Alabama. In Equity. 
James N. GILMER vs. JostAn Morris & Co. 

Depositions of D. S. Troy and F. M. Billing, witnesses in behalf of 
respondents, on examination orally in the above-entitled cause, 
before E. Workman, special examiner, at Montgomery, Alabama, 
on Friday, August 12th, 1887. 

Present: W. A. Gunter, Esq., attorney for complainant; Alex. T. 

London, Esq., att’y for respondents. 

The said D. S. Troy, witness for respondents, being first duly 
sworn, deposes and says as follows: 
Direct examination : 
Q. What is your name, where do you reside, and what is your 
profession ? 
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A. My name is Daniel S. Troy; I reside in Montgomery, Ala- 
bama; I am a lawyer. 

Q. Have you any knowledge of the Elyton Land Company or any 
connection with it; and, if so for how long? 

A. I do know the Elyton Land Co.; I became a stockholder in 
the Elyton Land Co. about the first of June, 1873; was afterwards 
its counsel, and for about ten years have been a director. 

Q. Have you any knowledge of the value of the Elyton Land Co. 
stock between 1873 and 1880? If so, please state what was its value 
during this time, as near as you can, giving dates, as near as you 
can. 

A. There never has been at any time enough Elyton Land Co. 

stock sold or on sale to fix a general market value. About 
141 June Ist, 1873, I purchased thirty shares at par; about 1875 

or six | purchased about forty shares at forty cents on the 
dollar, and in the fall of 1877 I purchased seventy six or seven 
shares at twenty-five cents on the dollar, or $25 pershare. I think 
those purchases were made at the market value of the stock at the 
several times of purchase. In 1881 or two I sold thirty-one shares 
at two hundred dollars per share—that is, two for one. Within 
sixty days thereafter I purchased thirty shares for $150 per share, 
or, rather, I purchased sixty shares for $150 per share—thirty for 
myself and thirty for another party. | 

Q. What was the value of it after 1880? 

A. After 1881 or two, about which I have testified, the stock ad- 
vanced rapidly ; it was sold in 1885 for $700 a share—that is to say, 
seven for one—and in the early part of the year 1886 it sold for a 
thousand dollars a share—that is, ten for one. In the winter of 
1886-7 I heard of a few sales at thirty to forty for one. 

_Q. Were you of counsel for Mr. Morris, the defendant, in 1875? 

A. Yes; I have been his general counsel for many years prior to 
that time. 

Q. Will you please state what you may know in regard to the 
levy of an execution in favor of Farley and others on sixty 
shares of stock,as the property of J. N. Gilmer, in 1875? 

A. As attorney for Mrs. Margaret Farley I obtained a judgment 
in the circuit or city court of Montgomery, for a little over $200, 
against Gilmer, Browder and Co., on which I think there had been an 
execution returned “ No property found ;” at all events, I knew of 
no property belonging to the defendants in Montgomery county, 
where they resided, out of which the money could be made, and 
could find none after inquiry. 1 saw in the list of the stockholders 
of the Elyton Land Company sixty shares of stock standing in the 
name of J. N. Gilmer, who was the Gilmer of Gilmer, Browder & 
Co., and I sent an execution to Jefferson county and had it levied on 
that sixty shares of stock as the property of J. N. Gilmer. Shortly 
after the levy Mr. Morris told me (complainant’s counsel objected to 
anything Mr. Morris told witness unless Mr. Gilmer was present, 
and moved to exclude the same) the sixty shares belonged to him. 
I told him (complainant’s counsel objected to anything witness said 
to Mr. Morris on the same grounds) that the stock standing in the 
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name of Gilmer on the books of the company was liable to an exe- 
cution against Gilmer levied on it without notice of his title or claim, 
and that I was satisfied that Mrs. Farley had no notice, and that I kad 
none. Heasked me to look into the question and said he was willing 
toact on my judgmentin the matter and if, after looking into it, I was 
satisfied that the stock was liable he would pay the judgment. I did 
examine the statute again and told hitn that the stock was liable to 
the execution, and he paid the judgment, and my recollection is that 
I transferred the judgment to him without recourse on Mrs. Farley. 
He then asked me (same objection is made to any statement made 
by Morris in the absence of Mr. Gilmer) what was necessary to be 
done to prevent the stock from being levied on by other creditors 
of J. N. Gilmer. He said that he had agreed with Frank Gilmer 
that the stock should stand in the name of J. N. Gilmer, and if 

Frank Gilmer paid for the stock it was to belong to him. I 
142 advised him then that he had better sell the stock and apply 

the proceeds to what Gilmer owed him, he having stated that 
F. M. Gilmer owed him still more than the value of the stock. He 
said, no; he did not want to sell the stock ; that it would not bring 
the amount that Gilmer owed him, and that the stock never in fact 
belonged to Gilmer; it was only to be his if he paid for it. I then 
told him that if he would have the stock put on the books in his 
own name it would prevent any further attacks from J. N. Gilmer’s 
creditors, and he said that he would do so. I think that that is 
about the substance of what passed. 

Q. Did I understand you to say that in this conversation that Mr. 
Morris claimed this stock as his own? 

A. He did the first time that he spoke to me on the subject, and 
he did afterwards when I advised him tosell it; that was the ground 
upon which he declined to act upon my advice to sell. In the ad- 
vice that I gave him I called his attention to the necessity of a sale 
to cut off any right that Gilmer might have in the stock. 


Cross-examined : 


Q. In the conversation which you speak of between you and Mr. 
Morris, in 1875, were either of the Gilmers present ? 
A. Neither of them; there was no one present except Mr. Morris 
and myself. 
Q. You are the attorney for Mr. Morris in this suit, are you not? 
A. I am one of them. 
D. 8S. TROY. 


The said witness, F. M. BiLx1xe, being first duly sworn, deposes 
and says as follows: 


Direct examination: 


Q. Mr. Billing, you are a partner of the firm of Josiah Morris and 
Co., are you not? 

A. Yes, sir. 

Q. Are you one of the defendants ? 

A. Yes. 
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Q. How long have you been a member of the firm of Josiah Mor- 


ris and Co.? 


A. Since 1865—about 213 years or along there. 

—. Do you know the plaintiff, J. N. Gilmer? 

A. I do. 

Q. During the years 1878, ’79, ’80, and ’81 was J. N. Gilmer doing 
business under the name of J. N. Gilmer and Co.? 

A. I don’t know whether he was J. N. Gilmer and Co. or whether 
he had a partner or not; I always thought Frank Gilmer had a slice 
in it. | 
Q. Was he indebted to Josiah Morris and Co., in 1880 or ’81, on 
that account (referring to an account attached as an exhibit to the 
deposition of Josiah Morris in the State court) as J. N. Gilmer and 
Co. ? 


A. My recollection is there is a balance there against him. | 
Q. I will ask you if, in 1880 or about that time, didn’t he owe Jo- 
siah Morris and Co. a small balance? 


143 A. Yes; he owed it to us for several years. 


Q. How much, about? 

A. Two hundred and odd dollars. 

Q. When was that account finally closed ? 

A. 21st of May, 1883. 

Q. How was it closed ? 

A. By his note. 

Q. For how much? 

A. $52.33. 

Q. When was that note paid? 

A. October 3rd, 1883. 

Q. During this time that this balance was due from J. N. Gilmer 
did you ever make any effort to collect it ? 

A. I do not recollect whether I did or Mr. Morris did, but I know 
that it was frequently spoken about in the office, and I do not rec- 
ollect whether Mr. Morris dunned him or whether I dunned him; 
I have spoken to him about the money he owed several times, but 
whether it was this special note or not I cannot recollect. 

Q. You say you did dun him for money at this time? 

A. Yes, sir. . 

Q. Mr. Billing, at any of these times when you asked him for 
money did Mr. Gilmer ever say or claim that he had any stock in 
the hands of Josiah Morris or Josiah Morris and Co.? 

A. He never mentivned stock to me in his life. | 

Q. Did he owe Josiah Morris and Co. money on other accounts ? 

A. No; — that I recollect of; Gilmer, Browder and Co. owed us 


money, and Gilmer and Donaldson, I believe—no, I believe that was . 


Press Donaldson. 
Q. You say that you asked him for money that was due Josiah 


Morris and Co. Did he owe Josiah Morris and Co. anything at all, 
outside of the balance that you referred to? 

A. I never dunned him for owing this Gilmer and Donaldson 
money. I never asked him for the Gilmer & Donaldson money— 
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that is, latterly ; I may have spoken to him, and no doubt did, when 
the thing was sort of fresh. 

Q. What I wish to know is whether you asked him for the money 
that was due by J. N. Gilmer and Co.—this balance that you refer 
to—or not? | 

A. Well, I could not say positively about that particular thing. I 
have dunned Jimmy Nick Gilmer, I recollect, for a note of his, on 
file, that we carried for some time, and I dunned him for it several 
times, but whether Idunned him for this particular note or not, I 
do not recollect. 

Q. Well, if there was no other balance due that you recollect, what 
money did you ask him for? 

A. The last few years, during the time that he did business with 
us, I had a note of his on file that I counted as cash, and I dunned 
him for that repeatedly, and finally Mr. Morris made me take it out 
of the file and charge it up to his account. 

Q. During any of the times that you dunned him for this note 
did he ever claim or say that he had any stock in the hands of Mr. 
Morris or of Jcsiah Morris and Co.? 

A. No, sir. 
144 Q. After that note was charged up, was that account finally 
closed in the manner you state ? 

A. Yes, sir. 

Q What was the date of the final payment of the last note 
iven { 
? A. October 3rd, 1883. 
Q. That was the note for $52.33 you referred to ? 
A. Yes, sir. 


Cross-examined : 


Q. The account which you refer to as having been closed was the 
account kept by complainant with your firm in the name of J. 
N. Gilmer and Co.? 

A. Yes, sir. 

Q. Didn’t he afterwards do business with your firm in the name 
of Gilmer and Clanton and Gilmer and Merritt ? 

A. He did business with us as Gilmer and Clanton and Gilmer 
es but I do not recollect whether it was before or after- 
wards. . 

Q. Those were firms which were formed after the commencement 
of the proceedings of J. N. Gilmer and Co.; they were firms which com- 
menced business with you after the commencement of the business 
of J. N. Gilmer and Co. with you, were they not? 

A. I do not recollect when it was they commenced business. 

Q. You say these firms did business with you? 

A. Yes, sir. 

Q. Their balances were paid up ? 

A. Think so; that note which I was speaking of, which I said I 
dunned Gilmer about, may be charged in one of these other ac- 
counts A do not see it here (looking at accounts above referred to). 
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Q. What other accounts do you mean; do you mean Gilmer and 
Donaldson’s ? 

A. No, sir; I should think it would be Gilmer and Clanton or 
Gilmer and Merritt. 

Q. Mr. Billing, how long have you been banking? 

_ A. Twenty one or two years. 

Q. With Josiah Morris ? 

_ A. Yes, sir. 

Q. When you hold anything as collateral for a debt, Mr. Billing, 
and make a sale of it, don’t you generally give notice of the sale or, 
at least, enter a credit for the proceeds of the sale? 

A. That depends upon circumstances; I do not know. We have 
had so little to do with selling out that 1 have had nothing to do 
with that part of the business; my business is to pay checks, take 
up deposits, and I never look after that part of the business. 

Q. ihe natural course of proceeding, Mr. Billing, in such a case, 
to wit, the sale of collaterals for account of the owner, would give 
him a credit for the proceeds, would it not? 

A. Yes; I should think so. 


Redirect: 


Q. The note for $52.33, that you speak of having been paid in 
1883, was in the J. N. Gilmer and Co. account, was it not? 
A. Yes, sir. 
Q. None of those firms tha: are referred to in the cross-examina- 
tion ever did business with Josiah Morris & Co. after that account 
of J. N. Gilmer and Co. was closed, did they ? 
145 A. I could not tell you about that; I do not know. I ex- 
pect they did after the account was closed, but they may not 
have done business with us after that note was paid. - 
Q. When is the last entry in Gilmer and Donaldson’s account ? 
A. November Ist, 1876, on the debit side, and on the credit side 
March 11, 1880. 
Q. What was that for? 
A. $975, for the sale of Montgomery insurance stock. 
F. M. BILLING. 


I, E. Workman, special examiner, appointed under and by virtue 
of an order of the Honorable John Bruce, judge of said court, made 
and entered on the 26th day of April, 1887, do hereby certify that 
the evidence of the witnesses, D. S. Troy and F. M. Billing, was taken 
down by me under oath; that the same was read over to them, 
sworn to and subscribed by said witnesses in my presence, on the 
12th day of August, 1887 ; and I further certify that I am not of kin 
or counsel to any of the parties to said cause nor in anywise in- 
terested in the result thereof; and I further certify that one day’s 
notice of the time and place of the taking of these depositions was 
given to the attorneys for the complainant. 


Witness my hand and seal. 
E. WORKMAN, [L2.s.] 
Special Examiner. 


La 
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Published by consent this 3rd day of November, 1887. 
J. W. DIMMICK, Clerk. 


Depositions of A. W. Smith & J. W. Sloss. 


In the Circuit Court of the United States for the Middle District of 
Alabama. In Equity. 


J. N. GrtMER vs. JostAnH Morris e¢ al. 


Depositions of A. W. Smith and J. W. Sloss, witnesses in hehalf of 
respondents, on examination orally in the above-entitled cause, 


before E. Workman, special examiner, at Blount Springs, Ala- 
bama, on Monday, the 4th day of July, A. D. 1887. - 


Present: H. C. Semple, Esq., for complainant; Alex. T. London, 
Esq., for respondents. 


A. W. Smita, the witness, being first duly sworn, deposes and says 
as follows: 


Direct examination: 


Q. What is your name; where do you reside? 
A. My name is A. W. Smith. I now reside at Avondale, near 
Birmingham. 
146 Q. Did you at any time have any knowledge of the value 
of the stock of the Elyton Land Company? If so, please 
give the time and the source from which you derived your informa- 
tion. , 

A. In 1878, in July, I was book-keeper for the Pratt Coal and 
F Coke Co., and was in that position for twelve or eighteen months. 
v In the fall of that vear the Pratt Coal and Coke Co. bought sume 
H of this Elyton Land Co. stock, and my knowledge of its value was 
derived from the entries that I made upon them, representing that 
purchase, which was, I think, in the winter or fall of 1878. 

Q. Please state as near as you can how much stock was purchased 
and at what prices. 

A. I am not positive now as to the amount that was purchased. 
My recollection is there was fifteen or $17,000 par value of the 
stock. My recollection of the prices is that they varied from 
eighteen to twentv-four cents. The purchase was made in several 
installments, is my recollection. 

Q. Do you mean eighteen or twenty-four cents a share? 

A. Yes, sir. 


Cross-examined: 


Q. What was the value of it in 1884? 

A. I don’t know, sir. I have no way to determine that. I re- 
member I was with Debardeleben when he sold out his stock, which 
was this same stock purchased afterwards from the Pratt Coal and 
Coke Company. After I severed my connection with the Pratt 
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Coal and Coke Co., in 1881, I was with Debardeleben. My only 
knowledge of the value of the stock subsequently to this purchase 
by the Pratt Coal and Coke Co. was when Debardeleben sold this 
same stock which he had purchased from the Pratt Coal and Coke 
Co. to Woodward, of New York. 

Q. That was, you say, in 1883 or 1884? 

A. I think it was, but would not be positive about that; that sale 
was the only means that I had to ascertain the value of the stock 
after the purchase. 


By respondents’ counsel : 


Q. What was that sold for? , 

A. 300 for 100 is my recollection, or $300 for $100 worth of stock. 

Q. Did the Pratt Coal & Coke Co. buy from one or different 
persons? 

A. I think they purchased from several persons. I remember 
going round to the office myself on one occasion and getting a trans- 
. fer made of one of the purchases. I think that there were several 
other transfers made; there were several purchases of stock. 

Q. You made the entries at different times of this stock pur- 
chased, and therefore you know there were these purchases? 

A. Yes,sir. No; I think I made the entry in one item. I was 
book-keeper, and was connected part of the time in the office in 
Birmingham and part of the time in their office at the mines, which 
was just being opened, and I rather think the purchases had not 
been put on the books until all of the stock had been bought; in 
other words, I made the entry at the end of the month of all of the 
stock. That is my recollection. The stock was purchased, I think, 
by Col. Sloss, and the data was given me after the purchase of the 
a purchases, and the entry was made in one item on the 
books. 


Redirect : 


Q. You speak of the stock being worth 300 for one hun- 
147. dred. You mean that the shares were worth $300? 

A. I mean that a share representing a par value of $100 
was worth $300. 

Q. Do you know whether the stock was quoted generally in the 
markets or not in 1879? 

A. Well, I have a recollection that the stock was advancing; had 
begun to advance from the time these purchases were made, and 
re was a constant increase in the market value of the stock all 
along. 

Q. After that? 

A. Yes, sir. © 


The said witness, J. W. Sioss, being first duly sworn, deposes and 
says as follows: 


Direct examination: 


Q. What is your name, where do you reside, and how long have 
you resided there? 


a : 7 
x 
_ 
' 
+ 


JOSIAH MOKRIS VS. JAMES N. GILMER. 157 


A. J. W.Sloss. Birmingham is my residence; have resided there 
about ten years. 

Q. Did you live in Birmingham prior to 1879 and after that time; 
and, if so, for how long before and after 1879 did you live there? 

A. I think I went there in March, 1879; that is my recollection ; 
and am living there still. 

Q. Did you have any acquaintance with the value, at any time, 
of the stock of the Elyton Land Company? If so, please state at 
what time and from whence you derived your information as to its 
value. If you say that you was cunnected with the Pratt Coal and 
Coke Company please state what your connection with that com- 
pany was and whether that company at any time bought any of 
that stock; and, if so, at what time, how much stock, and at what 

rice. 

. A. As secretary-treasurer of the Pratt Coal and Coke Co. I did 
have knowledge of.the value of the stock of the Elyton Land Com- 
pany. I purchased some of that company’s stock—about $17,000 
worth—in the fall of 1878. It was worth about twenty cents at 
that time, and I derived the information of its value from the fact 
that I bought about $17,000 worth, costing on an average of about 
twenty to twenty-two cents on the dollar, or somewhere along there. 
I bought it from different parties. 

Q. Did the Pratt Coal and Coke Co. afterwards sell their stock ; 
and to whom, when, and for how much? : 

A. All I know of that is from hearsay, not of my own knowledge. 
I heard that they sold it afterwards at a greatly increased price. 


By agreement of counsel present the foregoing depositions are not 
signed. . 


I, E. Workman, special examiner, appointed under and by virtue 
of an order of the Hon. John Bruce, judge of said court, made and 
entered on the 26th day of April, 1887, do hereby certify that the 
foregoing testimony giver by the said witnesses, A. W. Smith and 
J. W. Sloss, in this cause and under oath was taken down by me in 
short-hand and on the day and date above written, at Blount Springs, 
Aiabama, and that I transcribed the same into long-hand in the 
words of the said witnesses, and that the foregoing pages, num- 

bered one to five, inclusive, contain a true and correct tran- 
148 script of said A. W. Smith’s and J. W. Sloss’ testimony. 
E. WORKMAN, 
Special Examiner. 


Published by consent this 3rd day of November, 1887. 
J. W. DIMMICK, Clerk. 
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Depositions of D. M. Snow, T. L. Jones, & J. F. Whitfield. 


In the United States Circuit Court for the Middle District of Ala- 
bama. In Equity. 


J. N. GiItMER vs. JostsH Morris et al. 


Depositions of D. M. Snow, T. L. Jones, and J. F. Whitfield, wit- 
nesses in behalf of respondent-, on examination orally in the 
above-entitled cause, before E. Workman, special examiner, at 
Montgomery, Alabama, on Saturday, the 30th day of July, 1887. 


Present: Alex. T. London, Esq., att’y for respondents. % 


. By consent the examination was adjourned until August 2nd, i 
1887. | 
| MontTGoMERY, ALA., August 2nd, 1887. 


The examination was continued pursuant to adjournment. 


Present: D. T. Blakey, att’y for. complainant ; Alex. T. London, 
Esq., att’y for respondents. 


The said witness, D. M. Snow, being first duly sworn, deposes and 
says as follows: 


Direct examination: 


Q. What is your name and residence ? 

A. D. M. Snow ; I reside in Montgomery, Alabama. 

Q. Are you a member of the firm of D. M. Snow and Co.? 

A. Iam. I 

Q. Did D. M. Snow and Co. ever buy any stock in the Elyton 4 
Land Co.? If so, when, from whom, and by whom were negotia- 
tions for the sale of it made? 

A. They bought five shares February 22nd, 1880. ‘The stock be- 
longed to Mrs. Donaldson and the transaction was made by F. M. 
Gilmer. | 

Q. Do you know whether Mrs. Donaldson was related in any way . 
to Mr. Gilmer? 

A. She is his daughter, as I understand it. 

Q. About what was the value of the stock at the time of this sale 
to you ? , 

A. My recollection is that it was about forty cents. 

Q. By forty cents you mean $40 a share? 

A. Yes; forty cents on the dollar. 


D. M. SNOW. 


The said witness, T. L. Jones, being first duly sworn, deposes and 
says as follows: 


Direct examination : 


149 Q. What is your name and where do you reside ? 
A. Timothy L. Jones; I reside in Montgomery. 
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Did a know James W. Hardie in his lifetime ? 
I did. 

Do you know of his having purchased any stock in the Elyton 
Co.? 

A. Yes, sir. 

Q. Please state when the stock was bought and how much was 
bought. 

A. I paid for the stock and know all about it. On March 27th, 
1879, he bought twenty-five shares at twenty-five cents on the dol- 
lar, and on April 21st, 1879, he bought twenty-six shares at thirty- 
three and one-third cents on the dollar; that is all he owned. 

Q. These shares were purchased in the open market? 

A. Yes; they were bought at Birmingham. 

Q. What I meant to ask was they were not sold under any forced 
pressure ? 

A. No, sir; they were bought in the open market. 

Q. Was that regarded as the value of the stock at that time? 

A. Yes; it was. When we bought at thirty-three and one-third 
that was the highest price that had been paid for the stock ; when 
we bought at twenty-five cents that was probably the highest that 
had been paid for the stock in some time. 

Q. When was that stock sold Mr. Jones? 

A. It was sold in 1885; in November, I think. I could not state 
positively without referring to the books. 

Q. What did it realize per share when it was sold? 

A. $700 per share. 

Q. Were you connected with Mr. Hardie in business in any way? 

A. I was his cashier and book-keeper for 16 years. 

Q. And during the time these stock transactions took place that 
you refer to? 

A. Yes, sir; I was his cashier at that time. 

T. L. JONES. 


The said witness, J. F. WHrrFiexp, being first duly sworn, deposes 
and says as follows: 


Direct examination : 


Q. What is your name and where do you reside and how long 
have you resided there? 

A. J. F. Whitfield ; I have lived in Montgomery all my life, with 
the exception of three years that I lived in Birmingham. 
. What years were those you lived in Birmingham? 
. 73 and ’74, and I think a part of ’75, perhaps. 
te you know of the Elyton Land Company? 

o. 
. How long have you known of this corporation ? 
. Since its formation. 
. Have you been much in Birmingham since the organization 
of the Elyton Land Company ? 

A. I am constantly there; hardly a week passes that Iam not 
there, and sometimes I am there for a week at a time. 
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150 Q. Have you any knowledge of the Elyton Land Co. stock 
during the years 1878 and ’9, or about that time? 

A. Yes; I think that I do. | 4 

Q. What was the value of that stock during those years or any 
previous times? Please give the dates as near as you can. 

A. Say from the years 1873, ’4, ’5, & 6, the stock did not have 
much value; it ranged in prices from 15 to 23 cents. 

Q. Do you know of any stock having been bought by the Pratt 
Coal and Coke Co. through Col. Sloss? 

A. I do. 

Q. Do you recollect vhen that was bought ? 
eae I think it was in 1878 ; I am not positive; itis about that time, 
though. " 

: Q. Do you know what that stock sold for or was bought at, at 
east ? 

A. I think that it was in the neighborhood of 84 cents, but I am 
not certain about that,though. I recollect a conversation with Col. 
Sloss at the time, but it has gone out of my memory now. Col. 
Sloss talked to me very freely about it at the time, but I have for- 
gotten the figures. I think, though, that it was about 84 cents, per- 
haps 85, or it might have been 94, now—I am not certain about that ; 
my impression is that it was not less than eighty, but I am not clear 
on that at all. 


Cross-examined : + 


Q. Do you know the highest market price of the stock since that 
time at all up to the present time—the highest price reached on the 
market ? 

A. I can only give you the quotations that I have seen at Birm- 
ingham on the stock boards, thirty-four for one. 

Q. That would be $3,400.00 a share? 

A. Yes, sir. 


The witness here desired to correct his statement in regard to the 
value of the stock purchased by Col. Sloss, as follows: “ I confounded 
the stock with the sale — Eureka Co. stock by Cul. Sloss, or at what 
Eureka was quoted at that time. I now say that the stock was 
worth from 18 to 30 cents on the dollar at that time.” 


By complainant’s counsel : 


Q. The values you give were the market values or current mar- 


ket values of the stock ? 
A. Yes. I will say, in addition, that there was a good deal offered 


at those prices and not sold. 
J. F. WHITFIELD. ‘ 


I, E. Workman, sme examiner appointed under and by virtue 
of an order of the Honorable John Bruce, judge of said court, made 
and entered on the 26th day of April, 1887, do hereby certify that 
the foregoing a given by the said witnesses, D. M. Snow, T. 
L. Jones, J. F. Whitfield, in the above cause and under oath, was 
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taken down by me in the words of the witnesses on the day and date 
above written ; that the same was read over to them and subscribed 
and sworn to by said witnesses in my presence on the 23rd day of 
August, 1887; and I further certify that I am not of kin nor of 
counsel to any of the parties to said cause, nor in anywise 
151 _—interested in the result thereof; and I further certify that one 
day’s notice of the time and place of the taking of said dep- 
ositions was given to the attorneys for the complainant in this 
cause. 
Witness my hand and seal. 
E. WORKMAN, [z.s.] 
Special Examiner. 


Published by consent this 3rd day of November, 1887. 
J. W. DIMMICK, Clerk. 


152 JAMES N. GILMER versus JosIAH Morris & Co. 


Record of the chancery court at Montgomery, Ala., together with 
the opinion of the chancellor on the hearing and the opinions of 
the supreme court of Alabama on appeal and on application for 
rehearing. 


153 Original Bill. 


To the Honorable John A. Foster, chancellor of the southern chan- 
cerv division of the State of Alabama, sitting at Montgomery: 


Humbly complaining, showeth unto your honor your orator, 
James N.Gilmer, a citizen of said State, resident at Montgomery : 

1. That on the 30th day of March, A. D. 1875, and from the 30th 
day of December, A. D. 1871, orator owned and was possessed of 
sixty shares of the capital stock of the Elyton Land Company, a 
corporation under the laws of Alabama, and for which he held a 
certificate of stock issued by said company to him, dated December 
30, 1871. 

2. That previous to and on the 30th March, A. D. 1875, the firm 
of Gilmer & Donaldson, which firm was composed of your orator 
and P. W. Donaldson, was indebted to Josiah Morris & Co., a bank- 
ing firm of the city of Montgomery, in about the sum of $3,000.00, 
and on said 30th day of March, A. D. 1875, orator transferred and 
assigned to Josiah Morris, who was the leading member of said firm 
of Josiah Morris & Company, the said sixty shares of the capital 
stock of said Elyton Land Company, standing in the name of and 
belonging to orator, as above stated. Said transfer was substantially 
in the words and figures following : 


“For value received, I hereby sell, transfer, and assign to Josiah 
Morris the shares within mentioned and authorize Josiah Morris to 
make the necessary transfer on the books of the company. 

“ March 30th, 1875. 

“J. N. GILMER. 


“In presence of— 
“F. M. GILMER, Jr.” 
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150 Q. Have you any knowledge of the Elyton Land Co. stock 
during the years 1878 and ’9, or about that time? 

A. Yes; I think that I do. 

Q. What was the value of that stock during those years or any 
previous times? Please give the dates as near as you can. 

A. Say from the years 1873, ’4, 5, & ’6, the stock did not have 
much value; it ranged in prices from 15 to 23 cents. 

Q. Do you know of any stock having been bought by the Pratt 
Coal and Coke Co. through Col. Sloss ? 

A. I do. 

Q. Do you recollect v-hen that was bought ? 

— : think it was in 1878; I am not positive; itis about that time, 
ough. 

0.Do you know what that stock sold for or was bought at, at 

east ? 

A. I think that it was in the neighborhood of 84 cents, but I am 
not certain about that,though. I recollect a conversation with Col. 
Sloss at the time, but it has gone out of my memory now. Col. 
Sloss talked to me very freely about it at the time, but I have for- 
gotten the figures. I think, though, that it was about 84 cents, per- 
haps 85, or it might have been 94, now—I am not certain about that ; 
my impression is that it was not less than eighty, but I am not clear 
on that at all. 


Cross-examined : 


Q. Do you know the highest market price of the stock since that 


time at all up to the present time—the highest price reached on the 
market? 

A. I can only give you the quotations that I have seen at Birm- 
ingham on the stock boards, thirty-four for one. 

Q. That would be $3,400.00 a share? 

A. Yes, sir. 


The witness here desired to correct his statement in regard to the 
value of the stock purchased by Col. Sloss, as follows: “ I confounded 
the stock with the sale — Eureka Co. stock by Cul. Sloss, or at what 
Eureka was quoted at that time. I now say that the stock was 
worth from 18 to 30 cents on the dollar at that time.” 


By complainant’s counsel : 


Q. The values you give were the market values or current mar- 


ket values of the stock ? 
A. Yes. I will say, in addition, that there was a good deal offered 


at those prices and not sold. 
J. F. WHITFIELD. 


I, E. Workman, a examiner appointed under and by virtue 
of an order of the Honorable John Bruce, judge of said court, made 
and entered on the 26th day of April, 1887, do hereby certify that 
the foregoing corel given by the said witnesses, D. M. Snow, T. 
L. Jones, J. F. Whitfield, in the above cause and under oath, was 


\ 
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taken down by me in the words of the witnesses on the day and date 
above written ; that the same was read over to them and subscribed 
and sworn to by said witnesses in my presence on the 23rd day of 
August, 1887; and I further certify that I am not of kin nor of 
counsel to any of the parties to said cause, nor in anywise 
151 _ interested in the result thereof; and I further certify that one 
day's notice of the time and place of the taking of said dep- 
ositions was given to the attorneys for the complainant in this 
cause. 
Witness my hand and seal. 


E. WORKMAN, [z.s.] 
Special Examiner. 


Published by consent this 3rd day of November, 1887. 
J. W. DIMMICK, Clerk. 


152 JAMES N. GILMER versus JOSIAH Morris & Co. 


Record of the chancery court at Montgomery, Ala., together with 
the opinion of the chancellor on the hearing and the opinions of 
the supreme court of Alabama on appeal and on application for 
rehearing. 


153 Original Bill. 


To the Honorable John A. Foster, chancellor of the southern chan- 
cerv division of the State of Alabama, sitting at Montgomery: 


Humbly complaining, showeth unto your honor your orator, 
James N.Gilmer, a citizen of said State, resident at Montgomery : 

1. That on the 30th day of March, A. D. 1875, and from the 30th 
day of December, A. D. 1871, orator owned and was possessed of 
sixty shares of the capital stock of the Elyton Land Company, a 
corporation under the laws of Alabama, and for which he held a 
a of stock issued by said company to him, dated December 

, 1871. 

2. That previous to and on the 30th March, A. D. 1875, the firm 
of Gilmer & Donaldson, which firm was composed of your orator 
and P. W. Donaldson, was indebted to Josiah Morris & Co., a bank- 
ing firm of the city of Montgomery, in about the sum of $3,000.00, 
and on said 30th day of March, A. D. 1875, orator transferred and 
assigned to Josiah Morris, who was the leading member of said tirm 
of Josiah Morris & Company, the said sixty shares of the capital 
stock of said Elyton Land Company, standing in the name of and 
belonging to orator, as above stated. Said transfer was substantially 
in the words and figures following : 

“For value received, I hereby sell, transfer, and assign to Josiah 
Morris the shares within mentioned and authorize Josiah Morris to 
make the necessary transfer on the books of the company. 


“ March 30th, 1875. 
“J. N. GILMER. 


“In presence of— 
“F. M. GILMER, Jr.” 
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And said transfer was written upon the said certificate of 


shares. 
154 3. That orator’s said firm was of small means and its busi- 


ness was that of warehousemen and commission merchants | 


in the city of Montgomery, and that its banking business was done 
with said firm of Josiah Morris & Co., which was also doing busi- 
ness as bankers in said city; that orator’s said firm was unable to 
pay said indebtedness to said firm of Josiah Morris & Co. in cash, 
and, without paying or securing the same to the satisfaction of the 
said firm, would have been wholly unable todo business further ; 
that before and on said 30th day of March, A. D. 1875, it was agreed 
and understood between orator and said Josiah Morris, in bebalf of 
and for said firm of Josiah Morris & Co., that orator should trans- 
fer and assign said stock in said Elyton Land Company to him, 
in trust, and as collateral security for the payment of the said debt 
of orator’s said firm to the said Josiah Morris & Company; and 
orator avers that said transfer to said Josiah Morris, although abso- 
lute in form, was made in pursuance of and to carry out said agree- 
ment, and was intended to be and was made and received as collat- 
eral security for said indebtedness of orator’s said firm to said Josiah 
Morris & Co., and that neither said Josiah Morris nor said Josiah 
Morris & Co. ever paid to orator, or to any other person at his re- 
quest, anything for said transfer or for said shares. 

4. That on the same day on which orator made said transfer to 
said Morris he (Morris) surrendered said certificate of stock to said 
company and received from said company in lieu thereof another 
certificate for sixty shares of said stock, dated March 30th, 1875, and 
issued to him and in hisown name, and that the said Josiah Morris, 
since the said transfer to him, has not sold or disposed of said stock, 
or, if he has, has done so without notice to or the knowledge of 
orator, and that since said transfer to him the said Josiah Morris 
has received dividends upon said shares of said stock to an amount 

more than sufficient to pay the whole of the said debt and the 
155 interest thereon for the security of which the said stock was 

transferred to said Morris; but if orator is mistaken in this 
averment orator now offers to pay whatever amount may be due on 
said debt at such time and in such manneras your honor may order 
and decree. | 

5. That recently and within the last three months orator called 
upon the said Josiah Morris for settl nent and for an account for 
the dividends received by him upon said shares of said stock and 
for said stock itself, which settlement and account said Morris refused 
to make, and claimed that said stock was his own, and that it had 
long been sold to one Baldwin and others; that this was the first 
intimation or notice to orator that the said Morris denied said trust 
or claimed any interest in said stock other than as holding the same 
as security for the payment of thesaid debt to the said firm of Josiah 
Morris & Co. 

6. That said firm of Josiah Morris & Co. is composed of Josiah 
Morris and one F. M. Billing; and orator avers that the said debt of 
his said firm to Josiah Morris & Co. has never been entirely paid by 
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orator other than by the reception of said dividends on said stock 
by said Morris, but orator avers, on information and belief, that P. 
W. Donaldson, who was orator’s partner, also transferred to said 
Morris or to his said firm of Josiah Morris & Co. real estate belong- 
ing to him as collateral security for the same debt, and that within 
the last two years the said Josiah Morris or said firm of Josiah Mor- 
ris & Co. have received from the security so given by said Donald- 
son — sufficient to pay his share of said debt, which was 
one-half. 

7. That the said P. W. Donaldson died about the 6th day of Feb- 
ruary, 1876, and that orator is the surviving partner of said firm of 
Gilmer and Donaldson. 

The premises considered, orator prays that the said Josiah Mor- 

ris and the said Josiah Morris & Co., composed of said Josiah 
156 =Morris and F. M. Billing, all of whom reside at Montgomery, 

Alabama, may be made parties defendant hereto, as pre- 
scribed by law, and that on the hearing of this cause your honor 
will decree and order that the said transfer of said stock to said 
Josiah Morris was made by orator and received by said Josiah Mor- 
ris in trust and as collateral security for the payment of the said 
debt of orator’s said firm to Josiah Morris & Co., and that an account 
may be ordered and taken under the direction of your honor of the 
amount of said debt and of the dividends of said stock received by 
said. Morris and of the value of said stock, and that said Josiah 
Morris be compelled, upon the payment of said debt and interest, 
or such portion thereof as may be found due and unpaid upon taking 
said account, to transfer said sixty shares of stuck to orator, and to 
pay to orator any dividends received by him on said stock in excess 
of orator’s liability on said debt, and that your honor will grant 
unto your orator such other or further and additional relief in the 
premises as to your honor shall scem meet and the circumstances 


of this case may require. 
: DAVID CLOPTON, 
GUNTER & BLAKEY, 
Solicitors for Complainant. 


Note.—The said defendants are reqired to answer the paragraphs 
of this bill numbered from 1 to 7, inclusive, but without oath to 
their answers, which is expressly waived. 

DAVID CLOPTON, 
GUNTER & BLAKEY, 
Solicitors for Complainant. 

Filed July 7th, 1884. 

V. M. ELMORE, Register. 
The Answer of Josiah Morris to the Bill Filed Against Himself et al. in 
the Chancery Court of Montgomery by James N. Gilmer. , 


157 1. This respondent, for answer to the first paragraph of the 
bill, saith that on the 30th of December, 1871, a ceriificate 
was issued in the name of complainant by the Elyton Land Com- 
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pany for 60 shares of its stock and delivered to this respondent, and 
the same was immediately thereafter transferred by complainant, in 
writing on the back thereof, to this respondent, and power given to 
Charles Linn to make the proper transfer on the books of the com- 
pany; and respondent saith that he retained said certificate in his 
possession until March 30, 1875, when he surrendered said certifi- 
cate and a new certificate was issued to him in the place thereof, 
which he retained until April 23, 1881, when he sold said stock for a 
valuable consideration and surrendered said certificate; and this 
respondent denies that said complainant ever had any real interest 
in said stock or the possession of said certificate or ever paid a dol- 
lar therefor. 

2. This respondent further saith that the certificate issued to com- 
plainant December 30, 1871, was not surrendered and a new one 
taken out in respondent’s name through respondent’s negligence ; 
his attention was called to it by the fact that the stock was levied 
on by the sheriff as the property of J. N. Gilmer, and to relieve it 
he had to pay the amount of the execution, to wit, the sum of 
$233.60. 

3. This respondent denies that the stock was transferred to him 
for the purpose of securing any indebtedness to him or to the firm 
of Josiah Morris & Co. by the firm of Gilmer & Donaldson or either 
the complainant or said Donaldson, or that they, or either of them, 
had any connection whatever with the consideration upon which 
said transfer was based. 

4. This respondent saith that on the 30th of December, 1871, 
when the transfer of the certificate of that date was made, the firm 
of Gilmer & Donaldson did not exist, and could not therefore be in- 
debted to the firm of Josiah Morris & Co., and, in fact, said firm had 

no existence until the year 1875, and at the time of the trans- 
158 fer on the 30th of March, 1875, did not owe Josiah Morris & 

Co. over fifty dollars, which indebtedness was created on the 
26th of March, 1875, and this respondent saith that the considera- 
tion upon which the transfer was made on the 30th of December, 
1871, was the same consideration upon which the transfer was made 
on the 30th of March, 1875. 

5. This respondent denies that complainant ever called upon him 
for an account, and denies that any dividends were ever declared 
on said shares of stock while held by him or that any were col- 
lected by him. 

6. Respondent denies the matters set out in the third paragraph 
of the bill, except the allegation that they have never paid, nor 
either of them, to complainant or any other person at his request 
anything for said transfer or for said shares, which he admits. 

7. This respondent admits the death of P. W. Donaldson on the 


6th of February, 1876. 
8. This respondent admits that the firm of Gilmer & Donaldson 


had but limited means. 
9. This respondent saith that the firm of Josiah Morris & Co. had 


no connection with and had no interest whatever in the transaction 
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out of which the transfer of said shares of stock grew, but was 
wholly personal to this respondent. 

10. This respondent denies all the allegations of said bill not 
specifically answered. 

11. This respondent, as a defense to the matters alleged in said 
bill, saith that the said shares of stock had been his own absolute 
property against the complainant from the 30th of December, 1871, 
until the 53d of April, 1881, when he sold the same, and against 
the whole world from the 30th of March, 1875, to the time of said 
sale, and avers that the claim set up in complainant’s bill is barred 
by the statute of limitations. 

12. And this respondent demurs to said bill because— 

(1.) The facts alleged show that the demand is stale and barred 

by the statute of limitations. 
159 (2.) The complainant has an adequate remedy at law. 
SAYRE & GRAVES, 
Solicitors for Josiah Morris. 


Filed August 16, 1884. 
V. M. ELMORE, Register. 


Answer of F. M. Billing. 


In Chancery, at Montgomery. 
JamEs N. Gi_MER vs. Jos1aH Morris et al. 
The answer of F. M. Billing to the bill filed in said cause. 


This respondent, answering, saith that he denies having any in- 
terest in the matters alleged in said bill, and adopts the answer of 


his codefendant, Josiah Morris. 
SAYRE & GRAVES, 
Respondent's Solicitor. 


Filed in office August 16, 1884. 
V. M. ELMORE, Register. 


Amendment to the Bill of Complaint. 


In Chancery, at Montgomery. 
J. N. GitMER vs. J. Morris et al. 


Complainant amends his bill as follows : 
1. Amend the first paragraph so that the same shall read as 
follows : 
1. That on the organization of the Elyton Land Company, a cor- 
satay under the laws of. Alabama, or soon thereafter, the privi- 
ege of taking one hundred and twenty shares of the capital stock 
of said company for the sum of $6,000 was offered by the managers 
and controllers of said company to one F. M. Gilmer, Jr., the father 
of orator, but that the said F. M. Gilmer, ‘Jr., declined to 
160 take said stock, but asked and obtained the privilege for orator 
to do so, and that thereupon orator was allotted said number 
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of shares and a certificate therefor issued to him by said company ; 
that Josiah Morris agreed to pay the said six thousand dollars to said 
company, as required, for orator, and to hold, until other arrange- 
ments could be made, the said stock as a security for repayment, and 
that he received the certificate issued to orator for that purpose, and 
that he did pay to said company, from time to time, but at what 
dates orator does not know, the said six thousand dollars due by 
orator for the said stock. 

2. Strike out the paragraph numbered two and, in lieu thereof, 
insert the following: 

2. That while said Morris so held said stock and after he had paid 
all or a part of said six thousand dollars, to wit, about the 30th 
March, A. D. 1871, the original certificate issued for said one hun- 
dred and twenty shares of said stock in said company was surren- 
dered, and in lieu thereof two certificates, each for sixty shares of 
said stock, were issued in orator’s name and delivered to said Morris; 
and orator, to make the security of said stock available to said 
Morris, made a transfer and assignment of each of said certificates 
to said Morris, which assignment was written or partly written and 
partly printed and was on the said certificates, and was in each case 
witnessed by orator’s said father, F. M. Gilmer, Jr.; that said assign- 
ments were in the usual and absolute forms printed upon certificates 
of stock issued by corporations; that about this time or shortly there- 
after one Charles Linn pruposed to accept sixty shares of said stock 
or one of said certificates and to pay for the same the sum of six 
thousand dollars; that this proposition being communicated to 
orator he consented thereto and directed said Morris to make the 
transaction with said Linn, and that thereupon one of said certificates 
for sixty shares was delivered by said Morris to Linn, who paid bim 

therefor the sum of six thousand dollars, the original cost of 
161 all said stock to orator, less any interest due by orator to said 

Morris for the payments made by him on account thereof prior 
thereto. What amount of money is due to said Morris on this ac- 
count orator has never been informed and does not know. 

3. Strike out the paragraph numbered three and insert in lieu 
thereof the following: 

3. That the said stock undisposed of to the said Linn orator suf- 
fered to remain with and in the possession of said Morris, because 
its value was chiefly prospective and because orator had confidence 
that the said Morris would account for and surrender the same when- 
ever orator might call upon him to do so and should pay to him and 
to the firm of Josiah Morris & Co., of which said Morris was the 
leading member, all balances of money due to him and them by 
orator. 

That after the transfer to said Linn orator did become and still is 
liable to said Morris and to said firm of Morris & Co. for various small 
sums of money, besides the balance due on account of interest to said 
Morris on account of the original purchase of said stock ; that orator 
being a man of small means the stock in the bands of said Morris 
became and was a basis of credit for money. 

4. Strike out the paragraph numbered four and insert in lieu 


thereof the following : 
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4. That orator is willing to pay, and hereby submits and offers to 
pay, to said Morris and to said J. Morris & Co. whatever sum of 
money may be found due to him or to them, for which the said stock 
should be held as a security upon and account and settlement; that 
orator never authorized the said Morris to sell or dispose of said stock, 
and orator never, until within the last three months, had any in- 
formation that said Morris had or claimed that he had sold it, and 
orator now denies that said Morris has made any legal and actual 
sale of said stock, and claims that if he has that he is liable to re- 
place the same and to account for all dividends thereon paid by said 

company thereon since he received the same; and orator avers 
162 that neither said Morris nor other person paid anything to or 

for orator in consideration of a sale of said stock either to said 
Morris or to any other person. 

5. Amend the 5th paragraph so that the last sentence thereof shall 
read as follows, viz: “That this was the first intimation or notice to 
orator that the said Morris denied that he held said stock in trust 
for orator or that he claimed any interest whatever therein, except 
by way of security for the balance due him on the origina) purchase 
not repaid by the said sale made to Linn, and for other advances 
made by him and by said firm of J. Morris & Co. to orator, or for 
his account.” 

7 ae by striking out the 6th and 7th paragraphs of the orig- 
inal bill. 

7. Amend the prayer of the original bill so that the same shall 
read as follows: 

The premises considered, orator prays that Josiah Morris, who re- 
sides at Montgomery, Alabama, be made party defendant hereto as 

rescribed by law; that your honor will decree and order the said 
Josiah Morris to transfer to orator sixty shares of the capital stock 
of said Elyton Land Company, and to account for all dividends paid 
by said company on that number of shares of said stock since the 
said transfer by orator to said Morris of his stock in said company 
upon orator’s paying to him all sums of money proper to be paid, 
on a just and fair accounting, which orator offers to pay; that an 
account may be ordered and taken under the direction of your 
honor’s court between orator and said J. Morris of and concerning 
said stock and the dividends paid thereon and the charges against 
the same due said Morris, vo that said Morris be decreed to pay 
whatever balance may be found due to orator, and if any balance 
should be found due said Morris that a sufficient amount of said 
stock be sold to pay the same should orator not discharge the debt 
within a given time to be fixed by your honor. 
And orator prays for all such other or further and addi- 
163 _ tional relief in the premises as to your honor shall seem meet 
and the circumstances of this case may require. 
DAVID CLO ON, 
GUNTNER & BLAKEY, 
Solicitors for Complainants. 


Filed in open court October 7, 1884. 
V. M. ELMORE, Register. 
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Answer of Josiah Morris. 


In the Chancery Court, at Montgomery. 


J. N. GitMeErR vs. Jos1AH MorrIs. 


The answer of Josiah Morris to the ainended bill filed in this cause. 


This respondent saith that he bought and paid for a tract of land 
near Elyton,in Jefferson county, Alabama, and afterwards the Elyton 
Land Company was organized,the capital of which was the said real 
estate. . 

Before the purchase of said lands an agreement had been made 
between this respondent and certain other parties for the purchase 
of said lands, but such agreement was not acted on. After the 
organization of said company the stock was distributed among cer- 
tain persons selected by the company and certain persons selected 
by this respondent. Among others this respondent selected Francis 
M. Gilmer, Jr., and did not select J. N. Gilmer, the coriplainant. 

The said Francis M. Gilmer, Jr., then informed this respondent 
that owing to his official relations with the South & North Alabama 
Railroad Company, and to the fact that his pecuniary affairs were 
in a greatly embarrassed condition, it would be impossible for him 
to hold the stock, and requested that he might take the stock in the 
name of his son, the complainant. The stock was accordingly sub- 

scribed for by the said F. M. Gilmer in the name of his son, 
164 the complainant; that the selection of F. M. Gilmer as one 

of the stockholders of said company was made on personal 
grounds, none of which applied to the complainant. The complain- 
ant was not present when this was done, and was absolutely igno- 
rant of the whole transaction. This respondent had agreed with 
said F. M. Gilmer to pay for said stock for him and not for his son, 
the complainant, and did pay for it, in accordance with said agree- 
ment, for the benefit of said F. M. Gilmer. 

Respondent would not have made such an arrangement with com- 
plainant. He was without influence or money, and there were no 
relations existing between him and respondent, either of friendship 
or otherwise, to induce him to make such an arrangement. 

The substitution of the name of the complainant for that of F. M. 
Gilmer was not to affect the real interest of said F. M. Gilmer, and 
it was upon this understanding and belief that respondent selected 
F. M. Gilmer as a stockholder and agreed to pay for said stock, and 
but for such understanding and belief he would never have entered 
into such an arrangement. | 

This occurred in the spring of 1871, and it was not until the 23d 
of November, 1871, that certificates of stock were issued by said com- 

any. On the 23d of November, 1871, a certificate of stock for one 
undred and twenty shares was issued in the name of complainant, 
in accordance with said agreement, and delivered to this respondent 
by the said Elyton Land Company. Immediately thereafter the 
complainant transferred said certificate to this respondent, but the 
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date of said transfer was not inserted until the 30th of December, 
1871. 

Between the 30th of December, 1871, and the 30th of December, 
—,a sale of sixty of said shares was made to Charles Linn for the sum 
of six thousand dollars, the original purchase-money of said one 
hundred and twenty shares, and the said certificate was sent to the 
office of the company, at Birmingham, to be surrendered, for the 

purpose of having two certificates issued for sixty shares 
165  each—one to Charles Linn and one to complainant. The 

date of the certificate for one hundred and twenty shares was 
then inserted by the secretary of said company, or the said dates 
were inserted in said certificate in the city of. Montgomery before it 
was sent to the office of said company; but, however that may be, 
this respondent avers that it was never at any time in possession of 
the complainant or under his control for any purpose, except to 
make said assignments, but was in the possession of and under the 
control of this respondent. The certificate of sixty shares was 
issued to Charles Linn and a certificate for sixty shares was issued 
to complainant and delivered to respondent and by him immediately 
transferred to respondent, who held the same until the 30th of 
March, 1875. 

The six thousand dollars paid by this respondent for the one 
hundred and twenty shares was refunded by the sale of sixty shares 
to Chas. Linn, less the interest thereon. 

In all the transactions the complainant was a mere figure-head, 
was not consulted in reference to them, and had nothing to do with 
them except to sign the transfers. 

At the time of the original agreement between the respondent and 
F. M. Gilmer said Gilmer was indebted to him in a very large sum 
of money, and this stock was to be held by respondent, first, for the 
payment of its costs and the interest thereon and forthe payment 
of said indebtedness. 

On the 30th of October, 1871, the said F. M. Gilmer became in- 
debted to this respondent in the sum of $3,000 or upwards. When 
the certificate for one hundred and twenty shares was issued it was 
agreed between this respondent and F. M. Gilmer that after the pay- 
ment of the purciase-money of said stock and the interest thereon the 
remainder of said shares should be held asa security in the hands of 
this respondent for the payment of the indebtedness of said F. M. 
Gilmer. The transfers were made absolute in order that respondent 
might exercise his own discretion as to disposing of them ; and re- 

spondent avers that he held said stock until the year 1881 ; 
166 that after the transfer of said stock to this respondent its 
value became very much diminished. 

Between the 30th of December, 1871, and April, 1881, said shares 
went down to the value of below twenty cents on the dollar. 

That during all that time complainant, F. M. Gilmer, and re- 
spondent lived in the same city; met almost daily; had many 
transactions. Complainant and F. M. Gilmer were all the time 
pressed for money, and yet, although said stock was a marketable 
aomurty, neither of them ever mentioned them to this respondent or 
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in any way suggested that they had any interest in it. In April, 
1881, this respondent sold said stock at its par value of one hundred 
dollars per share. 5 ii 

After that time the stock appreciated in value, but not until a 
very short time before the filing of the bill on the 7th of July, 1884, 
did complainant ever mention said stock. ; 

This respondent denies that F. M. Gilmer declined to take said 
stock or that he obtained the privilege for his son to take it. On 
the contrary, he did take the stock for himself and requested the 
priviledge of having the certificate issued in the name of his son. 

Respondent denies that Francis M. Gilmer ever gave said stock to 
the complainant, and this respondent saith that at no time while he 
held said stock was it equal in value to said indebtedness. 

Respondent denies that complainant ever called upon him for an 
account except by the filing of his bill. 

Respondent further saith that the said F. M. Gilmer on the 17th 
of August, 1878, filed his petition in the district court of the United 
States for the middle district of Alabama to be adjudged a Lank- 
rupt. On the 20th of August, 1878, he was adjudged a bankrupt 
and on the 15th of December, 1878, was finally discharged. 

And respondent avers that all the interest said F. M. Gilmer ever 
had in said stock was lost by said proceedings in bankruptcy. 

And respondent demurs to said bill because— 
167 1. The facts alleged show that the demand is stale. 
2. That it is barred by the statute of limitations. 

3. The complainant has an adequate remedy at law. 

4. The bill as amended makes an entirely different case from that 
made by the original bill. 

5. There is no tender alleged in the bill of the amount admitted 
to be due, and said amount is not brought into court. 

And respondent denies all the allegations not admitted by the 
answer or otherwise specifically answered. 

SAYRE & GRAVES, 
TROY & TOMPKINS, 
WATTS & SON, Solicitors. 


V. M. ELMORE, Register. 
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Filed in office March 18, 1885. 


Amendment to Answer. 


In Chancery, at Montgomery. 


JAMES N. GILMER vs. Jost1AH MorRRIs. 


amended bill of complaint in said cause by adding to said answer 
the following paragraph : 
This defendant, further answering, denies that either the said 
complainant or his father, F. M. Gilmer, Jr., ever was the owner | 
7 of the shares of stock in the Elyton Land Company in the bill : 
: mentioned or of any of said shares. Upon the organization of 


Said defendant, by leave of the court, amends his answer to the ~ 
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said Elyton Land Company said shares of stock and many 
other shares of said stock became and were the property of this 
respondent in consideration of money paid by this respondent 
in the purchase of lands, which lands were conveyed by this 
respondent to said Elyton Land Company upon its organiza- 

tion; and defendant denies that he ever parted with the 
168 ownership of the 120 shares of said stock for which a certificate 

was issued in the name of complainant or any of said shares 
until he sold 60 of said shares, in 1871, to Charles Linn, and the re- 
maining 60 shares to Woodward, in 1881. There never was at any 
time any agreement or understanding, express or implied, between 
this respondent and said complainant, or between this respondent 
and said F. M. Gilmer acting for complainant or otherwise, that 
said shares of stock or any of them should become the property of 
said J. N. Gilmer, or of said F. M. Gilmer for him or otherwise, or. 
that respondent’s title to said shares of stock should be divested 
until the said shares of stock were paid for. On thecontrary, in all 
the negotiations between respondent and said F. M. Gilmer in re- 
spect to said stock it was distinctly understood and agreed that said 
stock should remain the property of this respondent until it was 
paid for at the rate of 350 per share, to wit, $6,000 for the 120 shares, 
with interest thereon from the time respondent had paid out the 
money for the same, and this understanding and agreement was 
continued as to the 60 shares which remained after the sale to 
Charles Linn as before. Neither the original 120 shares nor the 60 
shares which remained after the sale to Charles Linn were ever in 
the custody, control, or dominion of complainant and the beneficial 
ownership thereof never vested in complainant. On the contrary, 
the custody, control, and dominion of said original 120 shares and 
of the remaining 60 shares after the sale to Linn was retained by 
this defendant subject to his agreement that they should belong to 
complainant for F. M. Gilmer when F. M. Gilmer had paid for the 
same. 

If this respondent is mistaken in any of the foregoing denials and 
averments, and if it be true that complainant became or was the 
owner of the 60 shares of stock which remained after the sale to 
Linn, as claimed and averred in said bill of complaint, which claim 
and averment this defendant does not admit, then respondent avers 

that on, to wit, 30th day of March, 1875, said complainant 
169 caused and procured the certificate for said 60 shares of stock 

which had been issued in the name of said complainant to 
be surrendered to said Elyton Land Company, and a new certificate 
for said 60 shares of stock to be issued by said company to this re- 
spondent in his own name, so that said stock would appear on the 
books of said company as the property of this respondent ; and re- 
spondent denies that said the surrender of said certificate and the 
issuance of a new certificate for said shares of stock in the name of 
respondent was done with the intent and for the purpose alleged in 
said bill. On the contrary, respondent avers that the same was done 
with the intent and for the purpose of hindering, delaying, and de- 
frauding the creditors of said complainant, and of placing his al- 


172 JOSIAH MORRIS VS. JAMES N. GILMER. 


leged equitable and beneficial interest in said stock beyond the reach 
of his creditors; that at the time aforesaid, to wit, March 30th, 1875, 
said complainant was indebted to this defendant and to the firm of 
Josiah Morris & Co. in a large amount, which indebtedness said 
complainant was bound in equity and good conscience to pay before 
demanding from respondent a reconveyance of said stock, if he, the 
said complainant, was entitled to such reconveyance (which re- 
spondent denies), and it was the duty of the complainant, if entitled 
to a reconveyance of said stock, to demand such reconveyance within 
a reasonable time, to wit, within six years from the said 30th March, 
1875, to this respondent ; and respondent avers that said stuck, being 
speculative in its character, became greatly depreciated in value, to 
wit, of the value of less than $20 per share, and said complainant 
not only failed and neglected to request or demand a reconveyance 
of said stock to himself within a reasonable time as aforesaid, but 
said complainant abandoned all claim to said stock, and never set 
up any a to the same or made any request or demand for the 

reconveyance thereof to himself for a long period, to wit, 
170 ~—_—suntil the filing of the original bill in this cause or about that 


time. 
SAYRE & GRAVES, 
WATTS & SONS, 
TROY, TOMPKINS & LONDON, 
Solicitors for Defendant. 


Filed in office April 22, 1885, by leave of the court. 
V. M. ELMORE, Register. 


Notice as to Taking Evidence of Josiah Morris Orally 
In the Chancery Court of Montgomery. 
J. N. Gr~MER vs. JostAn Morris. 


To the complainant or Messrs. Gunter & Blakey, his solicitors: 


Take notice that the defendant in this cause desires the evidence 
of his witness, Josiah Morris, who resides in the city of Montgomery, 
to be taken orally before a commissioner to be appointed by the reg- 
ister of this court. 

March 16th, 1885. 

SAYRE & GRAVES. 
TROY & TOMPKINS. 
WATTS & SONS. 


We accept service of this notice, but we desire notice of time and 


place. 
GUNTER & BLAKEY. 


Filed in office March 16th, 1885. 
V. M. ELMORE, Register. 
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Order Appointing James K. Jackson Commissioner to Take Deposition of 
Josiah Morris, Witness for Defendant. 


In Chancery, at Montgomery. 
J. N. GIrMER vs. Jos1AH Morris. 


171 This matter now comes before the register upon the motion 

hy defendant to have the evidence of the witness, Josiah Mor- 
ris, taken orally before a commissioner to be appointed by the regis- 
ter of this court; and it appearing that the complainant have ac- 
cepted service of said motion and nutice thereof, and that the same 
has been duly filed in this court, and it further appearing that J. K. 
Jackson, Esq., who resides in the city of Montgomery, is a suitable 
and competent person to act as such commissioner, it is hereby ordered 
that the said J. K. Jackson, Esq., is hereby appointed commissioner 
to take the evidence of the witness, Josiah Morris, orally, and his 
proceedings in such behalf return to this court with the testimony 
of said witness with all convenient speed. The commissioner will 


give the complainant two days’ notice of the time and place of tak- 


ing such deposition. 
Done at Montgomery this 20th day of March, 1885. 
V. M. ELMORE, Register. 


Entered — Order Book, page 245. 


Motion to Strike Amended Bill from Docket. 


In Chancery, at Montgomery. April Term, 1885. 
J. N. GILMER vs. Jos1AH Morris. 


The defendant moves the court to strike the amended bill from 
the docket because the cause of, as stated in said bill, is the substi- 
tution and introduction of a new cause of action not included in the 
cause of action stated in the original bill. 

SAYRE & GRAVES, 
TROY & TOMPKINS, 
WATTS & SON, 

Solicitors for Defendant. 


Filed in open court April 7, 1885. 
V. M. ELMORE, Register. 


172 Note of testimony. 


In Chancery, at Montgomery, Ala. 
J. N. Gitmer vs. JostaH Morris. 


Complainant, being called, offers the following testimony, to wit: 
Ist. Two depositions of J. N. Gilmer. 
2d. Two depositions of F. M. Gilmer. 
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3d. Deposition of W. J. Milner. 

4th. Transcript of declaration for incorporation, from probate 
court of Jefferson county, of Elyton Land Company. 

Defendant, being also called, offers the following testimony, to 
wit: 

Ist. Deposition of Josiah Morris and exhibits thereto. 

2d. Deposition of Jno. T. Milner. 

3d. Agreement of counsel in reference to return by F. M. Gilmer, 
in bankruptcy, of his indebtedness to Morris. 


I hereby certify that the above note of testimony is correct. 
This 22d day of April, 1885. 
V. M. ELMORE, 


Register, &c. 


The note of testimony having been lost from the file in the above 
cause, it is agreed that this paper shall be substituted therefor, and 
that the register shall sign the same and certify it as the original; but 
if any mistake has been made herein the same shall be corrected for 
the benefit of either party at any time. 

GUNTER & BLAKEY, 
Solicitors for Complainant. 
WATTS & SON, 
TROY, TOMPKINS & LONDON, 
SAYRE & GRAVES, 
Solicitors for Defendant. 


Filed in office 22d day of April, 1885. 
V. M. ELMORE, 
Register, &c. 


173 Interrogatories to J. N. Gilmer and F. M. Gilmer, Jr. 
In Chancery, at Montgomery. 


J. N. GrtMER vs. J. Morris ef all. 


Interrogatories propounded to F. M. Gilmer, Jr., and J. N. Gilmer, 
who reside at Montgomery, Ala., and whose testimony, when taken, 
will be read in behalf of the complainant in said cause. 


Reuben Shorter and Lester Smith, who reside at Montgomery, 
Ala., are suggested as commissioners to take the depositions of said 
witnesses. 

Ist Int. To both of said witnesses: If you know anything about 
the Elyton Land Company and the issuance of any stock in said 
company to J. N. Gilmer, the complainant, state what amount of 
such stock was issued to him, in how many certificates was it orig- 
inally issued, what amount of money was required to be paid for 
said stock, and, if any one agreed to advance the said money as re- 
quired for said stock, state who thus agreed and upon what security 
was this advance to be made, and state whether or not such agree- 
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ment was carried out, and how; with whom was the first and orig- 
inal certificate of stock left or deposited, and for what purpose. 

2d Int. If afterwards said original certificate was surrendered to 
said Elyton Land Company and other certificates issued in lieu 
thereof, state how many certificates were, upon such surrender, 1s- 
sued, and in what amount, by said company, in lieu of said original ; 
to whom issued—that is, in whose name issued—and with whom were 
the same left cr deposited, and the circumstances under which the 
the same were left or so deposited, and state whether or not any and 
what transfer was made of said certificates, and by whom and to 
whom ; and state whether or not at that time the amount advanced, 
if any, by such person for the original subscription or purchase of 
said stock by J. N. Gilmer had then been paid; and state the cir- 

cumstances under which and the consideration upon which 
174 = said transfers were written upon said certificates, and where 
were they written—in Montgomery or Birmingham. 

3. If you know of a transfer of one of said certificates of 60 shares, 
by the person holding the same, to Charles Linn, or to any other 
person, state fully the circumstances under and the consideration 
upon which said transfer was made to him, the said Charles Linn, 
and by whom. 

4. State whether F. M. Gilmer, Jr., ever had or claimed any and 
what interest in said stock so originally issued to J. N. Gilmer. 

5. State whether you ever directed or ‘authorized or knew of any 
sale of the said stock remaining after the said sale to Charles Linn, 
and if F. M. Gilmer, Jr., answers that he directed, authorized, or 
knew of such sale, let him state, in the event he authorized or di- 
rected such sale, whether J. N. Gilmer was consulted about or con- 
sented to such disposition ; and let J. N. Gilmer state whether or not 
he ever directed or authorized such sale, or any sale, or if he ever 
heard of any sale of said stock, and when. 

6. To J. N. Gilmer: Do you know when the money originally 
paid or to be paid on the purchase of all of said stock in your name 
was paid out by the person who was to advance the same? Was 
any statement ever rendered by him to you showing how your ac- 
count with him in reference to said stock stood? Has said account 
ever been paid or stated between you up to thistime? State whether 
you ever were informed or had notice, and, if yea, when, that 
Josiah Morris denied that he held said stock in trust for you, or 
that he claimed any interest therein, except as a security for the bal- 
ance you might owe him. 

7. To both of said witnesses: If Josiah Morris ever paid any 
other or further sums of money than the original purchase for or on 
account of said stock, state when or about when and about the 
amountand the circumstances under which it was paid. 

8. To J.N.Gilmer: State what business J. Morris & Co. were 

175 engaged in since 1870, and at what place, and state whether 

or not the firm of Gilmer & Donaldson, of which you were a 

member, did business with said J. Morris & Co.,and whether or not 
your said firm received any credit with said J. Morris & Co., and 
whether or not your said firm is indebted to said J. Morris & Co. at 
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this time, and in about what amount, and whether or not you are 
the surviving member of such firm, and when such firm ceased to 
do business, and whether the estate of Donaldson is solvent or in- 
solvent. 

9. To J. N. Gilmer: Did you ever receive anything from Josiah 
Morris for the one-half of the said original stock left after the said 
sale to C. Linn? Did he or any one else, and who, ever propose a 


purchase of it from you? 
DAVID CLOPTON, 
GUNTER & BLAKEY, 
Solicitors for Complainant. 


Service accepted and copy waived, and consent that commission 
issue after after ten days. 
April 6, 1884. 
SAYRE & GRAVES, 
TROY & TOMPKINS, 
Solicitors for Defendants. 


Filed in office Oct. 9th, 1884. 
V. M. ELMORE, Register. 


Cross-Interrogatories. 


In Chancery, at Montgomery. 
J. N. GrtMer vs. Jostan Morris. 


Defendant objected to the 4th interrogatory because it is illegal, 
and propounded the following cross-interrogatories : 


1. To J. N. Gilmer: When was the Elyton Land Company 

176 organized? Were you present attheorganization? Did you 

know that any stock was to be subscribed for in your name 

until after the subscription? By whom was it made? Who in- 
formed you about it, and when ? 

2. Did Josiah Morris ever make any promise to you to pay for 
said stock? What peculiar relations, either social or business, ex- 
isted between you and him to induce him to agree to pay for said 
stock for your benefit ? 

3. What was the date of the certificate for one hundred and 
twenty shares of said stock issued in your name? Where did you 
first see said certificate? Was it at the banking house of Josiah 
Morris & Co., in the city of Montgomery? Was the transfer made 
at said office? Who requested you to make said transfer? Is F. 
M. Gilmer, Jr., your father? Had you ever seen said certificate be- 
fore that time? Did you then execute said transfer? Who was 
the attesting witness? How many shares of the one hundred and 
twenty did you transfer? To whom did you make such transfer ? 
Who was authorized to make the transfer on the books of the com- 
pany? Who was present when such transfer was made, besides the 
attesting witness? Who had possession of said certificate at the 
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time of the transfer and previous thereto? Who kept said certifi- 
cate after the transfer? Did you? Was it surrendered to the com- 
ny ard a new certificate taken? When, in whose name, and for 
10w many shares was said new certificate issued? To whom was 
said certificate transferred? Was such transfer the result of any 
agreement between you and Josiah Morris; ifso, what was the 
agreement? When and in whose presence was it made? 

4. Where have you and said Morris lived since 1870? What 
was your pecuniary condition in 1870 and 1871 and each of the fol- 
lowing years from that time to this? When did the partnership of 
Gilmer & Donaldson commence? When did it terminate? 

SAYRE & GRAVES anp 
TROY & TOMPKINS, 
Sol’s for J. Morris. 


177 To F. M. Gilmer, Jr.: What was your pecuniary condition 
from 1870 to 1881, inclusive? Did you go into bankruptcy ? 


When? 
SAYRE & GRAVES anp 
TROY & TOMPKINS, 
Sol’s for J. Morris. 


Defendants require notice of the time and place of executing the 
commission. 


Filed in office Oct. 9, 1884. 
V. M. ELMORE, Register. 


Commission to Take Depositions. 


THe STaTE OF ALABAMA, Montgomery County : 
Chancery Court, Second District, Southern Chancery Division. 
J. N. GILMER vs. JostaH Morris et al. 


To Reuben C. Shorter and Lester C. Smith, Esq’r’s: 


Know ye that we, having full faith in your prudence and com- 
petency, sto appointed you commissioners, and by these presents 
do authorize you or either of you, at such time and place as you 
may appoint, to call before you and examine F. M. Gilmer, Jr., and 
J. N. Gilmer as witnesses in behalf of complainant in a cause pend- 
ing in our court of chancery, at Montgomery, eighth district and 
southern chancery division of said State, wherein —, on oath to be 
by you administered, upon direct and cross-interrogatories annexed 
to this commission, to take and certify the deposition of the witness 
and return the same to our said court with all convenient speed 
under your hands and seals. 

Witness V. M. Elmore, register and master of said court, at office, 
this ninth day of October, A. D. one thousand eight hundred and 
eighty-four. 

Issued the 9th day of Oct., 1884. 


23—1150 


V. M. ELMORE, Register. 
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178 Directions. 


ist. The heading or title of the deposition should be in this form: 


“Deposition of A B, witness sworn (or affirmed) and examined 
under and by virtue of a commission issued out of the court of 
chancery, second district and southern chancery division of the 
Stute of Alabama, in a cause therein pending between C D, com- 
plainant, and E F, defendant. 


A B, witness, being duly sworn to speak the truth, the whoie 
truth, and nothing but the truth, doth depose and say as follows: 


“To the first int. he saith: * * *, and so on.” 


2d. When the witness has finished giving his evidence he must 
subscribe his name to the same, and commissioners certify as follows : 


“We, the commissioners, do hereby certify that the evidence of 
the witness, A B, was taken down under oath and subscribed by 
him in our presence on the — day of , 18—, at , in the 
county of and State of , and that we have personal knowl- 
edge of said witness, or (if unacquainted with witness) that proof 
has been made before us of the personal identity of said witness, 
and that Iam not of counsel or kin to any of the parties to this 
cause or in any manner interested in the result thereof. 

“ Witness our hands and seals. 


3d. The commissioners or acting commissioner will then fold 
the commission, interrogatories, and answers thereto, together with 
any other writing deposed to by the witness, in a packet sealed, 
write their names across the seal, put the title of the case and names 
of witnesses examined on the outside of the packet, and direct it to 
the register, as named in the commission. 
179 The commissioners will give defendants’ solic’rs, Messrs. 
Sayre & Graves and Troy & Tompkins, one day’s notice of 
the time and place of taking the depositions of the witnesses. 
Service of notice of time and pluce of taking the depositions of the 
witnesses, J. N. Gilmer and F. M. Gilmer, Jr., accepted. 


October 11, ’84. 
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Depositions of F. M. Gilmer, Jr., and James N. Gilmer. 
In Chancery, at Montgomery. 
JAMES N. GILMER vs. JostAd Morris et al. 


The depositions of F. M. Gilmer, Jr., and James N. Gilmer, witnesses 
sworn and examined on behalf of the complainant in the above- 
entitled cause, under and by virtue of a commission issued out of 
the chancery court for Montgomery county in said cause. 


The said witness, F. M. Giumer, Jr., being first duly sworn to 
speak the truth, the whole truth, and nothing but the truth, doth 
depose and say as follows: 


To the Ist interrogatory he saith: I do know something of the 
Elyton Land Company. The directors of the South & North Ala- 
bama Railroad Company determined to buy up the land at the 
crossing of the South & North Alabama railroad with the Alabama 
& Chattanooga railroad. Josiah Merris and Col. James R. Powell 
and John T. Milner were charged with the selection and purchase 
of the lands, and to avoid the disabilities under which the officers of 
the South & North Alabama Railroad Company labored by virtue 
of the “ State aid bill,” they being not allowed to speculate in Jands 
upon the line of said roads, the said parties purchasing the lands of- 
fered to the railroad company the same at cost, which the company 
declined. Therefore these directors, obtaining said lands through 

the agency of Powell, Morris, and others, did agree to distribute 
180 under a joint-stock company, to such parties as they might 

select, the interests in these lands. i was one of the parties 
to whom the distribution was to be made, but being president of the 
road and knowing my embarrassments pecuniarily I requested of 
Mr. Josiah Morris that the portion to be allotted to me be given to 
my son, J. N. Gilmer, the complainant, which was done, and a cer- 
tificate for one hundred and twenty shares of one hundred dollars 
each was issued to J. N. Gilmer, the complainant, and remained in 
the possession of the company as security for the payment of six 
thousand dollars. The six thousand dollars was for full payment 
of the one hundred and twenty shares. I state that the certificate 
remained in possession of the company because such is my impres- 
sion. I do not know it, because I was absent. The stock was to be 
given and was given to my said son for his own use and benefit, and 
was not in any way to be held in trust for me. Mr. Morris agreed 
to advance the money for the purchase of the lands, and therefore 
held these certificates of stock as collateral payment for the money 
advanced for the lands. Mr. Morris was really the company. He 
held all the papers and made all the transactions and agreed to pay 
for the stock in the manner above set forth. The security given for 
this advance was the stock certificates. Mr. Morris agreed to ad- 
vance this money and did do it, and held the certificates of stock as 
security for such advance. The first and original certificate of stock 
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was deposited with Josiah Morris and for the purpose above speci- 


To the 2nd interrogatory he saith: The original certificate was 
surrendered to said Elyton Land Company, and in lieu thereof two 
other certificates of sixty shares each were issued. They were issued 
to J. N. Gilmer. They were left with Josiah Morris for the purpose 
of disposing of one to Mr. Linn for six thousand dollars of 120 shares 
and the other as collateral for any balance due him from said stock 

or other liabilites that J. N. Gilmer might owe him. 
181 A transfer of said certificates were made, one to Charlie 

Linn and the other to Josiah Morris, as collateral for any bal- 
ance that might be due him after the sale of the one to Linn. The 
tranfers were made by J. N. Gilmer. Up to the time of the transfer 
of these two certificates as above stated the $6,000.00 had not been paid 
to Josiah Morris for the original subscription or purchase of the 120 
shares by J. N. Gilmer. The circumstances under which the trans- 
fers were written on said certificates were that Mr. Morris advised 
the sale to Charlie Linn of 60 shares for $6,000.00 to pay the amount 
due for the original one hundred and twenty shares. The transfers 
were made to him in blank, in Mr. Morris’ office, in the city of Mont- 
gomery. 

To the 3rd interrogatory he saith: Josiah Morris asked me to ad- 
vise J. N. Gilmer to sell to Charles Linn 60 shares of stock for 
$6,000.00, which would pay the original cost of the 120 shares, which 
I did, and J. N. Gilmer then transferred or authorized Josiah Morris 
to transfer 60 shares of said stock, being one certificate to said Charles 
Linn. The consideration was the payment by said Linn of $6,000.00 
to said Morris. 

To the 4th interrogatory he saith: I, F. M. Gilmer, Jr., never 
claimed any interest in said stock so originally issued to J. N. Gil- 
mer. 

To the 5th interrogatory he saith: I never directed, authorized, 
¥ knew of any sale of said stock remaining after the sale to Charles 

inn. 

To the 7th interrogatory he saith: Some time, I can’t remember 
the date, I heard that the stock had been levied on under an execu- 
tion in Jefferson county, against said J. N. Gilmer, as his property ; 
and, knowing that there was no redemption of personal property, I 
met Mr. Morris and informed him of the fact, and asked hing to see 
my son, said J. N. Gilmer, and get him to transfer the stock to him, 
Morris, as security for the amount of the judgment and also as col- 

lateral security for any other indebtedness of my said son to 
182 him. Myson was doing business with Mr. Morris at the time 

and I thought he might be indebted to Morris then. Morris 
replied, “All right; send Jimmie to me.” I sent my son to Mr. Mor- 
ris. I have understood since that Mr. Morris paid the judgment, but 
of this] do not know. The transfer that I advised was a transfer 
that would get the stock entirely in the hands of Mr. Morris and 
fully protect him against any other claims against the stock. I had 
regarded Mr. Morris up to that time as simply holding the stock 
without any interest in or claim to it. I said to Mr. Morris at the 
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time that I advised the transfer with a view of protecting him as 
well as my son. 

To the cross-interrogatory he saith: I was insolvent from 1870 to 


1881, inclusive. I went into bankruptcy in 1878. 
F. M. GILMER, Jr. 


The said witness, J. N. Gitmer, being first duly sworn to speak 
the truth, the whole truth, and nothing but the truth, doth depose 
and say as follows: 


To the Jst interrogatory he saith: I do know of the Elyton Land 
Company and the issuance of a certificate for one hundred and - 
twenty shares of its stock to me. The amount.of the stock so issued 
was $12,000.00 in one certificate for 120 shares; $6,000.00 was re- 
quired to be paid for said stock. Mr. Josiah Morris agreed to ad- 
vance the money required to pay for said stock upon the security 
of the certificate for said stock, which was to be retained by him 
until the $6,000.00 was repaid. Such agreement was carried out, 
and the original certificate for 120 shares of stock was left with Mr. 
Morris as collateral security for the $6,000.00 advanced to pay for 
the stock. 

To the 2d interrogatory he saith: The original certificate for 120 
shares was afterwards surrendered to the Elyton Land Company, 
and two certificates for 60 shares each were issued by said company 
to me in lieu thereof. The stock thus reissued was in my name, 

and the two eertificates were left or deposited with Mr. Mor- 
183 ris. The two certificates were so left or deposited with Mr. 

Morris for the purpose of effecting a sale of sixty shares of 
said stock for the purpose of repaying said $6,000.00, and also as 
collateral security for any balance that might be due Mr. Morris 
from me after the amount received from such sale had been cred- 
ited on said $6,000.00. 

One transfer of one certificate was made to Mr. Charles Linn b 
me. The other certificate was transferred by me in blank as col- 
lateral security, as above stated. At that time the amount ($6,000.00) 
advanced by Mr. Morris had not been paid. Mr. Linn afterwards 
paid for the sixty shares. The certificate transferred in blank was 
to secure Mr. Morris for any balance that might be due him over 
and above the proceeds of the sale of the sixty shares. 

The transfers were written in the office of said Josiah Morris, in 
the city of Montgomery. 

To the 3d interrogatory he saith: I transferred one of the certifi- 
cates for sixty shares to Mr. Charles Linn. The consideration was 
$6,000.00. 

To the 4th interrogatory he saith: Said F. M. Gilmer never 
claimed any interest in said stock so issued to me. 

To the 5th interrogatory he saith: I never authorized, directed, 
or knew of any sale of said stock remaining after the said sale to 
Charles Linn. I never heard of any such sale until just before the 
commencement of this suit. 

To the 6th interrogatory he saith: I do not know when the 
money originally paid or to be paid on the purchase of all of said 
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stock in my name was paid out by Mr. Morris, who was to advance 
the same. No statement was ever rendered to me by him showin 
how my account with him in reference to said stock stood. Sai 
account has never been paid or stated between us up to this time. 
I was never informed until a short time before the beginning of 
this suit or had notice that Josiah Morris denied that he held said 
stock in trust for me or that he claimed any interest therein except 
as a security for the balance I might owe him. 
184 To.the 7th interrogatory he saith: I think some time in 
the spring of 1875 my stock was levied upon under an ex- 
° ecution on a judgment against my firm, Gilmer, Browder & Co., for 
some $230.00. Mr. Morris paid this amount. The stock was then 
standing in my name on the books of the Elyton Land Company, 
and was levied on as my stock. I requested Mr. Morris to pay the 
judgment and to have the stock transferred on the books of the 
company to him, and to hold the same as security for that amount 
and any other amount I might be due him. This was done. 

To the 8th interrogatory he saith: Josiah Morris & Co. have been 
engaged in doing a banking business since 1870 in the city of Mont- 
gomery, Ala. The firm of Gilmer & Donaldson, of which I was a 
member, did business with Josiah Morris & Co., and said firm re- 
ceived credit from Josiah Morris & Co. Said firm is indebted to 
said Josiah Morris & Co. at this time in about the sum of $2,300.00. 
I am the surviving partner of said firm. The firm ceased to do 
business after the death of Donaldson, in 1876. Denaldson’s estate 
is insolvent. 

To the 9th interrogatory he saith: I never received anything 
from*Josiah Morris for the one-half of the said original stock left 
after the said sale to C. Linn. Neither he nor any one else ever 
proposed to purchase it from me. 

To the 1st cross-interrogatory he saith: To the best of my knowl- 
edge and belief the Elyton Land Co. was organized in the first of 
1871. I was not present at its organization. I did not know that 
any stock was to be subscribed for in my name until after the sub- 
scription. I think the subscription was made by Mr. Morris. My 
father informed me of it shortly after the organization of the com- 

any. 

To the 2d cross-interrogatory he saith: Josiah Morris never made 
any promise to me to pay for said stock. My social and church 
relations with Mr. Morris were always very pleasant and in financial 
matters he was always my banker. 

To the 3d cross-interrogatory he saith: The certificate 

185 for 120 shares in my name will show its date.. I don’t re- 
member the exact date. I first saw the said certificate in 

Mr. Morris’ office, in the city of Montgomery. It was at the bank- 
ing house of Josiah Morris & Co., in the city of Montgomery. The 
transfer was made at said office. My father and also Mr. Morris 
requested me to inake said transfer. F. M. Gilmer, Jr., is my father. 
I have no recollection of ever having seen said certificate before 
that time. I did then execute said transfer. My father was the 
attesting witness. There was at that time only one certificate, and 
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I transferred the whole of said one hundred and twenty shares. 
The transfer was in blank. I don’t remember who was authorized 
to make the transfer on the books of the company. Both my father 
and Mr. Morris were present when the transfer was made. My 
father was the attesting witness. Mr. Morris had possession of said 
certificate at the time of the transfer and siege ge thereto. Mr. 
Morris kept said certificate after the transfer. I did not. Some 
time after it was surrendered to the company and two new certifi- 
cates were taken. Said new certificates were issued for sixty shares 
each, and were issued in my name. I do not recollect the date. 
One of said new certificates was transferred to Mr. C. Linn. The 
other was transferred in blank. Said transfers were the result of 
an agreement between Josiah Morris and me. The one transferred 
to C. Linn was to be sold to him for $6,000.00. The une transferred 
in blank was to be held by Mr. Morris as collateral security for any 
balance I might owe him. To the best of my recollection this agree- 
ment was made in the latter part of 1871 in the presence of my 
father. 

To the 4th interrogatory he saith: Said Morris and I have lived, 
since 1870, in the city of Montgomery, Ala. My pecuniary condi- 
tion in 1870 and 1871 was limited. I was “hard up.” It has been 
the same for each of the following years from that time to this. 
The partnership. of Gilmer and Donaldson commenced 
some time in 1874, and ceased after the death of Donaldson, 


in 1876. 
- J. N. GILMER. 
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We, Reuben C. Shorter and Lester C. Smith, the commissioners, 
do hereby certify the evidence of the witness-, F. M. Gilmer, Jr., and 
J. N. Gilmer, were taken down under oath and subscribed by them 
in our presence on the 14th day of October, 1884, at Montgomery, 
in the county of Montgomery and the State of Alabama, and that we 
have personal knowledge of said witness-. 

And we further certify that we are not of counsel or of kin to any 
of the parties to said suit or in any manner interested in the result 
thereof. 

And we further certify that one day’s notice of the time and place 
of taking the testimony was given to Sayre & Graves and Troy & 


Tompkins. 
Given under our hands and seals this the 14th day of October, 


A. D. 1884. 
REUBEN C. SHORTER, tt 7 
LESTER C. SMITH, L. 8. 
Commissioners. 


Published by order of court and filed April 10th, 1885. 
$5 Ae ; V. M. ELMORE, Register. 
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Interrogatories by Complainant to J. N. Gilmer and F. M. Gilmer. 


In Chancery, at Montgomery. 
J. N. GItMER vs. JostsH MoRRIs. 


Interrogatories propounded to J. N. Gilmer and F. M. Gilmer, Jr., 
who reside at Montgomery, Alabama. 


Gordon McDonald and Lester Smith are suggested as commis- 
sioners to take the depositions of the witnesses. 


. 1st Interrogatory. To both witnesses: When were the firms 
187 of Gilmer, Browder & Co., Gilmer & Donaldson, and J. N. 
Gilmer & Co. first formed, as nearly as you can state? Who 
were the members of the firm? Of which of them was F. M. Gil- 
mer a member? What relation did Donaldson sustain to you? 
2nd Interrogatory. To F. M. Gilmer and J. N. Gilmer: At the 
time of the pledge ef the stock in the Elyton Land Company, sued 
for in this case, to Josiah Morris, or at any other time did you or 
either of you make any—and what—agreement or have any—and 
what—understanding with him in reference to his right and at his 
option to sell the said stock with or without notice to you or to either 
of you? State whether or not you or either of you made an agree- 
ment with him (Morris) to the effect that he might sell the said 
stock when he chose so to do without notice being given of his in- 
tention todo so. If any agreement was made in reference to that 
matter state what it was. 
3rd Interrogatory. To F. M. Gilmer: State whether or not, at the 
time you arranged with Josiah Morris to pay for the stock in the 
Elyton Land Company subscribed for in the name of J. N. Gilmer 
(and issued to him (Gilmer), and to hold the stock as security for 
the advance thereon, you were not then and for a long time prior 
thereto president of the South & North Alabama railroad, which 
ran through the lands of the Elyton Land Company, and were you 
not such president when the original agreement was entered into 
for purchase of lands at the crossing of said road with the Alabama 
& Chattanooga road, in 1870, signed by Stanton, Caldwell, Morris, 
J. N. Gilmer, by you, and by others. When you made that arrange- 
ment with Morris to pay for said stock and to hold it as collateral 
state what you said to Morris and what Morris said to you; and 
state whether in that interview you acted or assumed or professed 
to act for yourself as owner of said stock or as the agent and friend 
of J. N. Gilmer. State whether or not in such interview or before 
or afterwards you agreed that said Morris should have the 
188 right to hold said stock for any debt of yours then existing 
or thereafter to be created, and state whether or not you 
made any agreement or had any understanding with said Morris 
that he should hold said stock as security for debts owing him, or that 
might thereafter be owing to him by J. N. Gilmer, with the right 
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on his (Morris’) part to sell the stock without notice to redeem. 
What agreement, if any, was made about his selling said stock ? 
4th Interrogatory. To J. N. Gilmer and F. M. Gilmer: Did Josiah 
Morris, at any time, give you or either of you notice of any intended 
sale of the sixty shares of stock in the Elyton Land Company, 
transferred to him by J. N. Gilmer, after the sale to Chas. Linn? 
When was it that you first heard that said stock had been sold? 
Were you or either of you ever notified by Josiah Morris or other 
person to redeem said stock from him? What interest did F. M. 
Gilmer ever have in said stock ? 
5th Interrogatory. To J. N. Gilmer: State whether or not Josiah 
Morris has ever demanded of you the payment of the balance due 
him on account of his payment of your subscription for stock in 
the Elyton Land Company. Were you ever informed by him or 
any other person what such balance was? Do you know or have 
you ever been informed to this date of the balance you owe him on 
that account? 
6th Interrogatory. To F.M.Gilmer: Did Josiah Morris have any 
right to dictate or prescribe who should subscribe for stock in the 
Elyton Land Company; if yea, what was it that gave him such 
right? Did you ask him to allow you to subscribe in the name of 
J. N. Gilmer, or to allow J. N. Gilmer to subscribe for such stock, or 
was your application to him in reference to paying for stock already 
subscribed for by J. N. Gilmer? Was the land owned by the wee 
Land Company and forming the basis of its capital the same land 
which was bought by Morris on joint account or agreed to be 
bought on joint account of the signers of the original agree- 
189 ment made by Caldwell, Stanton, Morris, by Milner, J. N. 
Gilmer, by F. M. Gilmer, Tate, and others for the purchase of 
the land at the crossing of the Alabama & Chattanooga and S. & 
N. Ala. R. R.? How was it that the corporation actually formed 
took a different name from the one mentioned in that original agree- 
ment. 
7th Interrogatory. To F. M. Gilmer: Did you inform J. N. Gilmer 
that you had subscribed his name to the original agreement for the 
purchase of said lands at said crossing of said railroads, or were you 
authorized to subscribe his name to such agreement and for stock in 
the Elyton Land Company? Was the Elyton Land Company, 
which was organized by the signers or some of them of said original 
agreement concerning the purchase of said lands at said crossing of 
said railroads? : : 
8th Int. To F. M. Gilmer: How came Morris to pay $3,000.00 for 
you to J. W. Durr in 1873? Upon what security, if any, did he 
advance said money for you? Did you ever say anything to him 
about his right to hold said stock of J. N. Gilmer’s for such advance 
to you? 
9th Int. To F. M. Gilmer: Who was consulted by you in refer- 
ence to your going into bankruptcy? Did Josiah Morris say any- 
thing to you about it before or after your going in ; if yea, what was 
it? Did you retain him as a creditor of vours; if yea, for how 
much é — he ever tell you that he would or would not prove his 
1150 
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debt against you; if yea, what did hesay? Did he or not claim 
any credit with you for having acted generously in not proving his 
debt? State what he said. 

10th Int. To F. M. Gilmer: If you know of any conveyances or 
securities given by P. W. Donaldson to Josiah Morris since 1870, 
state all that you know about them and their value, what they were 
given for and what has become of them, and particularly state all 
you know of stock in the Montgomery Insurance Company being 
so transferred to said Morris, and when, if ever, it was sold or ac- 
counted — How much stock was so transferred, and what is its 

value? 
190 11th Int. To J. N. Gilmer: When were you first informed 
_ that there had been a sale by Josiah Morris of stock of the 
Montgomery Insurance Co. pledged to him by P. W. Donaldson, or 
that a credit for said stock had been entered on the account of Gil- 
mer & Donaldson ? 

12th Int. To F. M. Gilmer and J. N. Gilmer: If you know of any 
land or lots in or near the city of Montgomery conveyed by Donald- 
son to Morris by way of security or interest for said Donaldson, state 
what lots, their value, the circumstances under which they were 
conveyed, and what has become of them, and whether said Morris 
has made any return of them or accounted therefor to said Donald- 
son’s estate or administrator or heirs. State all you know about 
this matter, and what part, if any, you took therein. 

13th Int. To F. M. Gilmer: Were you ever authorized to pledge 

the stock in the Elyton Land Company in the name of J. N. Gil- 
mer for any debts of yourown? Did you ever agree with Josiah 
Morris that said stock should be a pledge to him for any debt of 
yours? : 
" 14th Int. To F. M. Gilmer: State whether or not, at or about the 
time you went into bankruptcy, you had frequent interviews with 
said Josiah Morris, and talked with him on the subject of becoming 
a bankrupt and of the chance of getting a discharge when the law 
required voluntary bankrupts to pay 50c. on the dollar of all debts 
proved against the estate. 

Did you tell him of your inability to pay fifty cents on the dollar; 
and, if yea, what did he say? If hesaid anything about not proving 
his debt and about influencing other creditors not to prove theirs, 
state all that he said. lid he know that you had no estate to sur- 
render? Did he pretend then or say anything showing that he held 
said Elyton land stock as his own or as a security for your debt to 


him ? 
GUNTER & BLAKEY, 
Solicitors for Complainanis. 
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191 THe State oF ALABAMA: 
Chancery Court, Second District, Southern Chancery Division. 
J. N. GitmMer vs. JostanH Morris. 


To Gordon McDonald and Lester Smith: 


Know ye that, having full faith in your prudence and competency, 
— have appointed you com missioners, and by these presents do author- 
ize you or either of you, at such time and place as you may appoint, 
to call before you and examine J. N. Gilmer and F. M. Gilmer as 
witnesses in behalf of complainant in a cause pending in our court of 
chancery, at city of Montgomery, eighth district and southern chan- 
cery division of said State, wherein J. N. Gilmer is complainant and 
Josiah Morris is defendant, on oath, to be by you administered, upon 
direct and cross-interrogatories annexed to this commission ; to take 
and certify the deposition of the witness and return the same to our 
said court, with all convenient speed, under your hands and seals. 

Witness V. M. Elmore, register and master of said court, at 
office, this 4th day of April, A. D. one thousand eight hundred and 
eighty-five. 

Issued the 4th day of April, 1885. 

V. M. ELMORE, Register. 


Directions. 
lst. The heading or deposition should be in this form : 


“ Deposition of A B, witness sworn (or affirmed) and examined under 
and by virtue of a commission issued out of the court of chan- 
cery, 2nd district and southern chancery division of the State of 
Alabama, in a cause therein pending between C D, complainant, 
and E F, defendant. 


“A B, witness, being duly sworn to speak the truth, the whole 
truth, and nothing but the truth, doth depose and say as follows : 
To the first interrogatory he saith: * * * and soon.” 
192 2nd. When the witness has finished giving his evidence, 
he must subscribe his name to the same, and commissioners 
certify as follows: 


“ We, the commissioners, do hereby certify that the evidence of the 
witness, A B, was taken down under oath and subscribed by him 
in our presence on the — day of , 18—, at , in the county 
of —— and State of ——, and that we have personal knowledge of 
said witness or (if unacquainted with witness) that proof has been 
made before us of the personal identity of said witness. 

Witness our hands and seals. 


geet RE teen 
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8d. The commissioners or acting commissioners will then fold 
the commissioners’ interrogatories and answers thereto, together 
with any other writing deposed to by the witness, in a packet, 
sealed, write their names across the seal, put the title of the ease and 
names of witnesses examined on the outside of the packet, and direct 
it to the register as named in the commission. 


Deposition of J. N. Gilmer, witness sworn and examined under 
and by virtue of a commission issued out of the court of chancery, wm # 
2nd district, southern chancery division of the State of Alabama, in 
a cause therein pending between J. N. Gilmer, complainant, and Jo- 
siah Morris, defendant. 


J. N. GILMER, witness, being first duly sworn to speak the truth, 
the whole truth, and nothing but the truth, doth depose and say 
as follows: 


1st. To the first interrogatory he saith: The firm of Gilmer, Brow- 
der & Co., composed of J. N. Gilmer, Jno. N. Browder, and P. W. 
Donaldson, was formed in 1868. The firm of Gilmer & Donaldson, 
composed of J. N. Gilmer and P. W. Donaldson, was formed in 1873 
or 1874. The firm of J. N. Gilmer and Co. was formed in 1876, but 
although I had anticipated having a partner in this last firm, for 
certain reasons no partnership was actually formed, but I did 


193 _ business alone under said name and style. In none of said 
firms was F. M. Gilmer a partner at any time or for any . 
purpose. 


2nd. To the second interrogatory he saith: P. W. Donaldson was 
my brother-in-law. At no time and in no manner did I ever 
a Josiah Morris to dispose of in any way the stock inquired 
of. 

4th. To the 4th interrogatory he saith: Mr. Josiah Morris never 
notified me of any intention he might have had to sell said stock, 
nor did he ever ask my consent to allow him to do so after the sale 
of the (60) sixty shares to Mr. Chas. Linn. I did not know of the 
sale of said stock until last May, 1884, which was shortly before I 
commenced this suit. I was never notified or requested to redeem 
said stock. Mr. F. M. Gilmer, my father, never had any interest in 
said stock, nor, to my knowledge, did he ever claim any. 

5th. To the 5th interrogatory he saith: Mr. Josiah Morris never 
made any demand on me or any one eise for me for the payment of 
any balance due by me on said stock. I was never informed what ~— 
such balance due on said stock was, nor was I ever informed that 
any balance was due. I do not know up to this date whether any 
such balance is or was due, except, perhaps, for interest on and for 
said stock. 

llth. To the 11th interrogatorv he saith: I was informed of a 
credit given Gilmer and Donaldson on their accounts with Mr. 
Josiah Morris of the sale of the stock of the “ Montgomery Insur- 
ance Co.” by Col. Blakey on yesterday, and shown the account 


with entry of credit by Mr. W. A. Gunter to-day. a: 
J. N. GILMER. 
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I, one of the commissioners in said commission named, do hereby 

certify that the evidence of the witness, J. N. Gilmer, was taken 

down under oath and subscribed by him in my presence on 

194 the 4th day of April, 1885, at Montgomery, in the county of 

Montgomery, State of Alabama ; that I have personal knowledge 

of said witness, and that I am not of counsel or of kin to any of the 

parties to this suit orin any manner interested in the results thereof. 

Witness my hand and seal. 7 
GORDON MACDONALD, [L.s.] 
Commissioner. 


Deposition of F. M. Gilmer, witness sworn and examined under and 
by virtue of a commission issued out of the chancery court of 
Montgomery county, in a certain cause therein pending, wherein 
J. N. Gilmer is complainant and Josiah Morris is defendant. 


The said witness, F. M. Grtmer, being first duly sworn to speak 
the truth, the whole truth, and nothing but the truth, doth depose 
and say as follows: 


lst. To the first interrogatory he saith: The firm of Gilmer, 
Browder & Co. was formed in 1868. Gilmer & Donaldson was 
formed some time in 1873 or 1874; the firm of J. N. Gilmer & Co. 
in about September, 1876. I was not a member of either ‘of said 
firms. Donaldson was my son-in-law. 
2d. To the second interrogatory he saith: I never had any right 
to make any agreement with Morris in reference to any right he 
might have to sell said stock at hisoption or in any other way. I never 
made any agreement with him in reference to said stock of any 
character, further than signing in my son’s, J. N. Gilmer’s, name to 
the original agreement to form said company, The Elyton Land 
Company, and for the sole and exclusive benefit of my son. I had 
no interest in that agreement or in the stock procured under it. I 
never did make any agreement with Morris in reference to any sale 
or possible sale uf said stock. This will appear more obviously from 
the fact that shortly after the issuance of said stock Mr. Morris 
applied to me to advise my son to sell half of his stock to pay for 
the amount he owed on the whole stock. 
195 3rd. To the third interrogatory he saith: I was president 
of the South and North Alabama R. R. Co. at the time I 
arranged with Josiah Morris to pay for the stock of the Elyton Land 
Company subscribed for in the name of J. N. Gilmer and issued to 
him, and at the time that I agreed with said Morris in behalf of my 
son, J. N. Gilmer, that said Morris should hold said stock as security 
for the advances thereon. I was also president of the S. and N. A. 
R. R. Co. at the time when the original agreement was made for the 
purchase of lands at the crossing of said railroad and the Alabama 
and Chattanooga road, in 1870, signed by Stanton, Caldwell, Morris, 
J. N. Gilmer, myself, and others. I do not recollect what words 
assed between Morris and myself at the time inquired of. I only 
— that the substance of our agreement was that Morris was to 
hold the stock subscribed for by my son as security for the advances 
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he had made to enable my son to pay for it, and I do know that I 
never gave him any power to sell the stock in any way. I had no 
power to make such an agreement, nor did I make any such agree- 
ment in any form, nor has he ever informed me of any sucl sale. 
I never assumed in any interview with Morris or any other person 
to treat the said stock as my own. I only made myself known and 
was known to Morris as J. N. Gilmer’s friend and agent in regard 
to the same, and that only to the extent above specified. I never 
agreed with Morris that he should hold said stock for any individual 
debt of my own then existing or to be thereafter created. I never 
made any agreement with Morris in reference to any right of his to 
sell said stock for any debt or in any manner. 

6th. To the sixth interrogatory he saith: While Morris probably 
had no right to dictate or prescribe who should subscribe for said 
stock, yet he was perhaps the principal man in the organization. 
My application was to allow J. N. Gilmer to subscribe for stock 

for and on his own account, and this application was made 
196 through Morris. The land owned by the Elyton Land Co. 
and forming the basis of the capital wasthe same land which 

was bought by Morris on joint account, as described in the interroga- 
tory. 
I don’t know that the association ever had any other name than 
that of the Elyton Land Company. If it had it has escaped my 
recollection. 

7th. To the 7th interrogatory he saith: I did inform J. N. Gilmer 
that I had subscribed his name to said original agreement for the 


purchase of said lands at said crossing of said railroads. I was not © 


authorized—expressly authorized—by J. N. Gilmer to subscribe his 
name for said stock, but I immediately notified him of such sub- 
scription, and he ratified it and adopted my acts. Most of those who 
signed the original agreement were also organizers of the Elyton 
Land Company. 

8th. To the 8th interrogatory he saith: Morris agreed to pay for 
my wife’s residence in Montgomery, on Court street, and he advanced 
to Mr. J. W. Durr tiirree thousand dollars. Headvanced this money 
on the security of an account which I transferred to him against 
the South and North Alabama R. R. Co., which account he finally 
informed me the company repudiated, and therefore advised me to 
abandon the purchase of the house, and I returned to Mr. Durr the 
obligation or bond for titles. Ineversaid anything to Morris about 
any right of his to hold the said stock of J. N. Gilmer for such ad- 
vance, but did return the debt I owed Morris for said advance in my 
application for bankruptcy. 

9th. To the 9th interrogatory he saith: I consulted Mr. Morris in 
reference to my being declared a bankrupt, and he advised me to 
go into bankruptcy. I returned Morris on my schedule in bank- 
ruptcy as my creditor for $3,000.00. Morris told me that it was un- 
necessary for me to return him as my creditor in the bankruptcy 
proceeding, and that he never would claim anything from me, and 
that I should not promise any parties to pay, as such promises would 
still leave me embarrassed. 


- 
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197 13th. To the 13th interrogatory he saith: I was never au- 
thorized to pledge said stock fur any debt of ny own. I did 
not agree with Morris that such stock should be pledged with him 
for any debt of my own. 
14th. To the 14th interrogatory he saith: I did have frequent 
conversations with Morris on the matters inquired of, both as to the 
law and facts of my case. I also told him of my inability to pay 
50 cents on the dollar of the valid claims against me. He advised 
me, however, to make the application, and said that he would guar- 
antee that I would get my discharge. He knew that I had no estate 
to surrender. He made no reference or any pretence that he held 
said stock as his own or as a security for debts due by me to him, 
and in no transaction with me has he ever given me any credit for 
any interest in said stock or made any statements tending to show 
that he intended to hold the same in any other manner than that 


above stated. 
F. M. GILMER. 


I, the acting commissioner in said commission named, do hereby 
certify that the evidence of the witness, F. M. Gilmer, was taken 
down under oath and subscribed by him in my presence on the 4th 
day of April, 1885, at Montgomery, in the county of Montgomery, 
Alabama ; that I have personal knowledge of said witness, and that 
I am not of counsel or of kin to any of the parties to this suit or in 
any way interested in the result thereof. 


Witness my hand and seal. 
[L. s.] GORDON MACDONALD, 
Commissioner. 


Published by order of court and filed April 10, 1885. 
V. M. ELMORE, Register. 


198 Interrogatories to W. J. Milner. 


In Chancery, at Montgomery. 
James N. GILMER vs. JostAH Morris et al. 


Interrogatories propounded to W. J. Milner, who resides at Bir- 
mingham, Alabama, and who is examined as a witness in behalf of 
the complainant in said cause. 


C. A. Mountjoy, who resides at Birmingham, Alabama, is suggested 
as a commissioner to take the deposition of said witness. 


Int. 1st. What relation do you hold to the Elyton Land Company, 
and how long have you held the office vou now hold ? 

Int. 2d. If any stock in said company was ever issued in the name 
of J. N. Gilmer, set forth from the books and records and papers of 
said company a copy of the original and first certificate thus issued, 
with the indorsements and transfers thereon or thereunder. 

Int. 3d. If this first certificate was ever surrendered to said com- 
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pany and others issued in lieu thereof, and such others were after- 
wards surrendered to the company and are now in its possession, set 
forth copies of the certificates, with the indorsements and trans- 
fers thereon, issued in lieu of and upon the summons of said first 
and original certificate, and look at the transfer on one of said cer- 
tificates, in substance in these words: 


“For value received I hereby sell, transfer, and assign to Josiah 
Morris the shares within mentioned, and authorize Josiah Morris 
to make the necessary transfer on the books of the company. 

“J. N. GILMER. 


“Tn presence of— 
“F. M. GILMER, Jr. 


“ March 30th, 1875,” 


And say whether a transfer of said shares was made on the book 
of said company by authority of said power; and, if yea, state the 
date of such transfer on the books of said company, and state 
whether said date of “ March 30th, 1875,” to said power is in the 

handwriting of any, and what, person connected with said 
199 company and what it represents, or, so far as you know, was 

intended to represent—whether the date of the execution of 
said power by J. N. Gilmer or the date of the use of the power and 
the transfer on the books of the company of the stock by its author- 
ity. Where did F. M. Gilmer, Jr.,and J. Morris and J. N. Gilmer 
then reside, and where was your company located and doing business, 
and where were the books of said company at that time ? 

Int. 4th. If said power was signed by J. N. Gilmer in Montgomery, 
Alabama, on the 30th March, 1875, after business hours, could it 
have been used to effect a transfer of said stock on the books of said 
company at Birmingham during business hours on the same day ? 
If you can do so, attach to your answers the original certificate, with 
said transfer above copied thereon; and if you are unwilling to do 
so, attach an exact copy thereof and show therein the position said 
words “ March 30th, 1875,” bear to the other parts of said power. 

DAVID CLOPTON, 
GUNTER & BLAKEY, 
Solicitors for Complainant. 


Services accepted and copy waived, and consent that commission 


issue after lapse of ten days. 
September 6th, 1884. 
SAYRE & GRAVES, 
TROY & TOMPKINS, 
Solicitors for Defendants. 


We require notice of time and place of execution of commission. 
SAYRE & GRAVES, 
TROY & TOMPKINS, 
Solicitors. 


Filed in office October 9, 1884. 
V. M. ELMORE, Register. 
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200 THE Strate oF ALABAMA, Montgomery County: 
-Chancery Court, Second District, Southern Chancery Division. 
J. N. GrtMeErR vs. JostAH. Morris e¢ al. 


To C. A. Mountjoy, Esq. : 


Know ye that we, having full faith in your prudence and compe- 
tency, have appointed you commissioner and by these presents do 
authorize you, at such time and place as you may appoint, to call 
before you and examine W. J. Milner as witness in behalf of com- 
oem in a cause pending in our court of chancery, at city of 

fontgomery, 8th district and southern chancery division of said 
State, wherein J. N. Gilmer is complainant and Josiah Morris é¢ al. 
are defendants, on oath, to be by you administered, upon direct in- 
terrogatories annexed to this commission, to take and certify the 
deposition of the witness and return the same to our said court, 
with all convenient speed, under your hands and seal. 

Witness V. M. Elmore, register and master of said court, at office, 
this 9th day of October, A. D. one thousand eight hundred and 
eighty-four. 

Issued the 9th day of October, 1884. 

V. M. ELMORE, Register. 


The commissioner will give defendants’ solicitors, Messrs. Troy & 
Tompkins and Sayre & Graves, two (2) days’ notice of the time and 


place of taking the depositions. 
V. M. ELMORE, Register. 


Directions. 
1st. The heading or title of the deposition should be in this form : 


“Deposition of A B, witness sworn (or affirmed) and examined 
under and by virtue of a commission issued out of the court 
201 of chancery, 2d district and southern chancery division of 
the State of Alabama, in a cause therein pending between 

C D, complainant, and E F, defendant. . 


A B, witness, being duly sworn to speak the truth, the whole 
truth, and nothing but the truth, doth depose and say as follows: 

To the first interrogatory he saith * * * , and soon.” 

2d. When the witness has finished giving his evidence he must 
amorge, his name to the same, and commissioners certify as fol- 
ows: 


“ We, the commissioners, do hereby certify that the evidence of the 
witness, A B, was taken down under oath and subscribed by him 
in our presence on the — day of , 18—, at ——, in the county 
of and State of ——, and that we have personal knowledge of 
said witness or (if unacquainted with witness) that proof has been 
made before us of the personal identity of said witness, and — is not 
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of counsel or kin to any of the parties to this cause or in any manner 
interested in the result thereof. 
Witness our hands and seals. 


8d. The commissioners or acting commissioner will then fold the 
commissioners’ interrogatories and answers thereto, together with 
any other writing deposed to by the witness, in a packet, sealed, 
write their names across the seal, put the title of the case and names 
of witnesses examined on the outside of the packet, and direct it to 
the register as named in the commission. 


J. N. Greer vs. JostAnH Morais ef al. 


Deposition of W. J. Milner, witness sworn and examined under and 

by virtue of a commission issued out of the court of chancery, 2d 

district and southern chancery division of the State of Ala- 

202 bama, in a cause pending between J. N. Gilmer, complainant, 
and Josiah Morris et al., defendants. 


W. J. MILNER, witness, being duly sworn to speak the truth, the 
whole truth, and nothing but the truth, doth depose and say as foi- 
lows: 


Ist. To the 1st interrogatory he saith: I am secretary and treas- 
urer of the Elyton Land Company, and have been such continu- 
ously ever since July, 1871. 

2d. To the 2d interrogatory he saith: Stock was issued to J. N. 
Gilmer, and I hereto attach a copy of certificate No. 9, for one hun- 
dred and twenty shares, issued to James N. Gilmer November 23, 
1871, as a part of my answer to this interrogatory, and mark said 
copy Exhibit A. Said copy is a true and correct copy of the origi- 
nal issued by said company at that date. 

3d. To the 3d interrogatory he saith: This original certificate No. 
9 was surrendered and cancelled Dec. 30, 1871, and in lieu thereof 
was issued No. 33,‘for sixty shares, to J. N. Gilmer and No. 34, for 
sixty shares, to Chas. Linn, by authority of the transfer on the orig- 
inal certificate. Copies of certificates Nos. 33 and 34, with endorse- 
ments, are hereto attached, marked Exhibits B and C, and made part 
of this answer. The transfer on certificate No. 33, the one issued to 
Gilmer and which I suppose is the one referred to, is not in the exact 
words mentioned in the interrogatory. The transfer in the certifi- 
cate makes Charles Linn the agent to transfer the stock to Josiah 
Morris, and is dated Dec. 30th, 1871, but this transfer on the books 
of the company was not made until March 30, 1875, on which date 
certificate No. 33 was cancelled and certificate No. 80 issued to Josiah 
Morris in its stead. The transfer on the books of certificate No. 33 
is in handwriting of Charles Linn, attorney-in-fact—that is, the sig- 
nature is that of said Linn. Said Linn was a stockholder at said 
time. The first official knowledge I had of the transfer of the stock 
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was the execution by Charles Linn, attorney-in-fact, on March 30th, 
1875, of the transfer authorized to be made Dec. 30, 1871. 
203. Morris and the two Gilmers lived in Montgomery, Ala.; the 
Elyton Land Company was located and doing business in 
Birmingham, Ala., and its books were in its office, in said city, at said 
time. | 
4th. To the 4th interrogatory he saith: I do not suppose it could, 
but such was not the fact. I prefer not to attach the originals of 
said certificates, but attach exact copies of the originals and also 
copies of the transfers from the transfer book. The certificates are 
above referred to and marked Exhibits A, B, & C, and the transfers 
from the book are marked Exhibit D and gives correctly the answer 


to this interrogatory. 
W. J. MILNER. 


I, C. A. Mountjoy, the commissioner herein named, do hereby 
certify that the evidence of the witness, W. J. Milner, was taken 
down under oath and subscribed by him in my presence on the 15th 
day of October, 1884, at the office of Mountjoy and Tomlinson, in 
the city of Birmingham, Jefferson county, State of Alabama, and 
that I have personal knowledge of said witness; and I further 
certify that I am not of counsel or kin to any of the parties to this 
cause or in any way interested in the result thereof. I further cer- 
tify that I gave the defendants’ solicitors, Messrs. Troy & Tompkins 
and Sayre & Graves, two (2) days’ notice of the time and place of 
taking the deposition of said witness. 


Witness my hand and seal. 
C. A. MOUNTJOY, [1.s.] 
Commissioner. 


204 Exnurisit A. 
(No. 9.) (120 shares.) 


Incorporated under the general laws of Alabama. 
The Elyton Land Company. 


This is to certify that James N. Gilmer, of Montgomery, Ala., 
is entitled to one hundred and twenty shares of $100.00 each of 
the capital stock of the Elyton Land Company, transferred only 
in person or by attorney on the books of the company and sur- 
render of this certificate. 

Witness the signatures of the president and secretary and the 
seal of said company, at Birmingham, Ala., this 23d day of No- 


vember, 1871. 
_J. R. POWELL, Pres. 
W. J. MILNER, Sec’y. 


BIRMINGHAM. 


(Indorsed.) 
For value received — hereby sell, transfer, and assign to Charles 
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| Linn sixty of the shares within mentioned, and authorize W. P. Tay- 
| lor to make the necessary transfer on the books of the company. 
| Dated Dec. 30th, 1871. 


J. N. GILMER. 
In presence of— 
| I. B. FAUNCE. 
+) 
| No. 9, 120 shares. 
To Jas. N. Gilmer, Nov. 23d, 1871. 
Issued in lieu of the within Dec. 30th, 1871. 
No. 33, 60 shares, to J. N. Gilmer. 
No. 34, 60 shares, to Chas. Linn. 
205 ExuHisirt B. 
(No. 33.) (60 shares.) 


Incorporated under the general laws of Alabama. 
The Elyton Land Company. 


i This is to certify that James N. Gilmer, of Montgomery, Ala., 
is entitled to sixty shares of $100.00 each of the capital stock of 
the Elyton Land Company, transferable only in person or by 
attorney on the books of the company and surrender of this 
certificate. 

Witness the signatures of the president and secretary and the 
seal of said company, at Birmingham, Ala., this 30th day of De- 


| cember, 1871. 
| J. R. POWELL, Pres. 
W. J. MILNER, Sec’y. 


BIRMINGHAM. 


(Indorsed.) 


For value received I hereby sell, transfer, and assign to Josiah 
Morris the shares within mentioned, and authorize Charles Linn to 
make the transfer necessary on the books of the company. 

Dated Dec. 30th, 1871. 

J. N. GILMER. 


In presence of— 
F. M. GILMER, Jr. 


No. 33, 60 shares. 
Dec. 30, 1871. 


JAS. N. GILMER. 


Issued in lieu of the within, No. 80, 60 shares, to Josiah Morris. 
March 30th, 1875. 
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206 Exursit C. 


(No. 34.) (60 shares.) 
Incorporated under the general laws of Alabama. 


The Elyton Land Company. 


This is to certify that Charles Linn, of Montgomery, Ala., is 
entitled to sixty shares of $100.90 each of the capital stock of 
the Elyton Land Company, transferable only in person or by 
attorney on the books of the company and surrender of this 
certificate. 

Witness the signatures of the president and renee and the 
seal of said company, at Birmingham, Ala., this 30th day of 


December, 1871. 
J. R. POWELL, Pres. 
W. J. MILNER, Sec’y. 


BIRMINGHAM. 


(Indorsed.) 


For value received — hereby sell, transfer, and assign to —— 
—— the shares within mentioned, and authorize — to make the 
necessary transfer on the books of the company. 

Dated —— —, 188-. 


In presence of— 


No. 34, 60 shares. 
Dec. 30th, 1871. , 
C. LINN 

Issued in lieu of the within— 
No. 81, Thos. H. Watts, trustee for E. N. Watts....-... 15 shares. 
No. G8, Léssie 5. FAG écincitiedinticnsndsd cncnctchieal 15 * 
No. 83, Annie L. Mathews ~--.----..---.---..- 22. 15 * 
WO 06 As: TARR adic citi ticcisiitintincmencnms aa A 

60 

207 Exuisit D. 

(60 shares.) BirRMINGHAM, ALA., March 30th, 1875. 


For value received I herebv assign and transfer to Josiah Morris 
all my right, title, and interest in sixty shares of the capital stock 
of the Elyton Land Company standing in my name on the books” 


of said company. 
J. N. GILMER, 
Per C. LINN. 
Witness : 
W. J. MILNER. 


' with the view to the location, laying off, and effecting the bui 
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I. F. Marcu, 30TH, 1875. 
Jas. N. Gilmer to Josiah Morris. 


60 shares transf ’d, 6,000.00. 
No. issued, 80. 
Certificates redeemed, 33. 


Declaration of Incorporation of Elyton Land Company. 
Declaration to be incorporated under the general law. 
THe State OF ALABAMA, Jefferson County: 


To the probate judge of said county : 
The undersigned respectfully represent unto your honor that 
they have formed an association for buying lands and gree Se 
ing 
of acity at or near Elyion, in said county, in which county the 
business is to be carried on, and are desirous of becoming incorpo- 
rated, and for that purpose attach hereto a declaration in writing as 
a by law. The undersigned apply for a charter and 
208 to be incorporated under the general incorporation law of the 


State of Alabama. 
JOSIAH MORRIS. 
J. R. POWELL. 
SAM. TATE. 
CAMPBELL WALLACE. 
H. M. CALDWELL. 
BOLLING HALL. 
J. N. GILMER. 
B. P. WORTHINGTON. 
W. F. NABERS. 
WM. S. MUDD. 


We whose names are subscribed to this declaration, being desirous 
of forming an association for buying lands and selling lots with a 
view to the location, laying off, and effecting the building of a cit 
at or near the present town of Elyton and of ming insetpatiohed. 
. hereby declare and make known for the purpose aforesaid as 

ows: 

ist. That said associatien shall be known by the corporate name 
of the “Elyton Land Company,” and the object for which it is 
formed is the buying the lands and selling lots with a view to the 
location, laying off, and effecting the building of a city at or near 
the town of Elyton, in the county of Jefferson and State of Alabama. 

2d. That the amount of the capital stock is two hundred thousand 
dollars ($200,000.00), which is divided into two thousand shares. 

3d. That the names of the stockholders and the number of shares 
held by each are as follows: 

Josiah Morris, who holds four hundred and thirty-seven shares. 

James R. Powell, who holds three hundred and sixty shares. 

Samuel Tate, who holds three hundred and sixty shares. 


shares. 


three shares. 


This association is formed 


stock holders. 
ing, directly or indirectly, in 


ciation through its president. 


jamin P. Worthington, W. F. 
are signed to the foregoi 
known to me, acknowled 


ber, 1870. 
[SEAL. ] 


4 
a 


[$1.00 State stamp. ] 
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Campbell Wallace,who holdsone hundred and twenty shares. 
209 Henry M. Caldwell, who holds one hundred and twenty 


Bolling Hall, who holds one hundred and twenty shares. 
James N. Gilmer, who holds one hundred and twenty shares. 
Benjamin P. Worthington, 


who holds one hundred and thirty- 


William F. Nabers, who holds one hundred and eighty-six shares. 
Wm. S. Mudd, who holds forty-four shares. 


upon the conditions and limitations 


agreed upon between the stockholders, as follows: 

Ist. That the association shall not engage in the erection of an 
buildings except one hotel and the necessary outhouses, which sha 
not exceed a cost of ten thousand dollars; and said hotel and out- 
houses shall not be erected unless first assented to by stockholders 
holding three-fourths of the shares, to be ascertained by a vote of the 


2d. That no stockholders shall engage in any speculation or deal- 


any real estate adjacent to the lands 


of the association without first offering the same at cost to the asso- 


The foregoing conditions and limitations are intended to be and 
made restrictions upon the powers of the corporation and the stock- 


: holders. 
Declared, as witness our hands this 8th day of December, 1870. 
JOSIAH MORRIS. 
SAM. TATE. 


CAMPBELL WALLACE. 
H. M. CALDWELL. 
BOLLING HALL. 

J. N. GILMER. 

B. P. WORTHINGTON. 
W. F. NABERS. 

W. S. MUDD. 


210 Tue Strate or ALaBAMa, Montgomery County: 


I, J. H. Nettles, a notary public in and for said county of Mont- 
- gomery, hereby certify that Josiah Morris, J. R. Powell, Sam. Tate, 
‘ampbell Wallace, H. M. Caldwell, ~—s , J. N. Gilmer, Ben- 


Nabers, and W. S. Mudd, whose names 
declaration in writing, and who are 
before me on this day that, being in- 


formed of the contents of the declaration in writing, they executed 
the same voluntarily on the day the same bears date. 
Given under my hand and notarial seal this 8th day of Decem- 


JAS. H. NETTLES, 
Notary Public. 


Rett ue meete ee 
* w-9 — i tli eee ee 
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I hereby certify that the foregoing is a true copy of the original 
declaration filed in this office this 12th day of December, 1870. 
Given under my hand and the great seal of the State, at the city 
of Montgomery, on the day and year above written. 
[STaTE SEAL. ] J. J. PARKER, 
3 Secretary State. 
[$2.00 State adhesive stamp. ] 


I, John C. Morrow, judge of the probate court in and for said 
county, hereby certify that the declaration was filed in my 

211 office for record on Tuesday, the 20th day of December, 1870, 
and on the same day was duly recorded in Deed Book, volume 


16, pages 375, 376, and 377. 
JOHN C. MORROW, 
Judge of Probate. 


THE STATE OF ALABAMA, Jefferson County : 


I, M. T. Porter, judge of probate in and for the county and State 
aforesaid, do hereby certify that the foregoing five pages contain a 
true and correct copy of the declaration of incorporation of the 
Elyton Land Company by Josiah Morris and others and of the 
certificates of J. H. Nettles, a notary public, and J. J. Parker, secre- 
tary of state, and of John C. Morrow, judge of probate, to the same, 
as appears recorded in volume 16, pages 377, 378, and 379, in the 
probate office of Jefferson county, Alabama. 

i ye under my hand and official seal this the 3rd day of April, 
1885. 
[SEAL. ] 


Filed in office this 22nd day of April, 1885. 
V. M. ELMORE, Register. 


Commission to Take Deposition of Josiah Morris. 


THE State oF ALABAMA, Montgomery County: 


Chancery Court, Eighth District, Southern Chancery Division. 


J. N. GILMER vs. JostaH MorrRIs. 


To J. K. Jackson, Esq.: 
Know ye that we, having full faith in your prudence and com- 


-petency, have appointed you commissioner, and by these presents 


do authorize you, at such time and place as you may appoint, to call 
before you and examine Josiah Morris, as witness in Pehalf of the 


defendant, in a cause pending in our court of chancery, at 
212 city of Montgomery, 8th district and southern chancery 
division of said State, wherein James N. Gilmer is complain- 
ant and Josiah Morris is defendant, on oath to be by you admin- 
istered, to take and certify the deposition of the witness and return 
the same to our said court, with all convenient speed, under your 
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hand and seal, the said deposition to be taken orally. You will give 
the complainants two days’ notice of time and place of taking the 
deposition of said witness. 

Witness V. M. Elmore, register and master of said court, at office, 
this 20th day of March, A. D. one thousand eight hundred and 
eighty-five. | 

Issued the 20th day of March, 1885. 

V. M. ELMORE, Register. 


Directions. 


1st. The heading or title of the deposition should be in this form: 


“Deposition of A B, witness sworn (or affirmed) and examined 
under and by virtue of a commission issued out of the court of 
chancery, 8th district and southern chancery division of the State 
of Alabama, in a cause therein pending between C D, complain- 
ant, and E F, defendant. 


“A B, witness, being duly sworn to speak the truth, the whole 
truth, and nothing but the truth, doth depose and say as follows: 


“To the first interrogatory he saith * * *, and soon.” 


2d. When the witness has finished giving his evidence he must 
subscribe his name to the same and commissioners certify as follows : 


“ We, the commissioners, do hereby certify that the evidence of 
the witness, A B, was taken down under oath and subscribed by 
him in our presence on the —day of ——,18—, at ——, in the 
county of —— and State of ——, and that we have personal knowl- 

edge of said witness, or (if unacquainted with witness) that 
213 proof las been made before us of the personal identity of said 
witness. 

“ Witness our hands and seals. 


3d. The commissioners or acting commissioner will then fold the 
commission, interrogatories, and answers thereto, together with any 
other writing deposed to by the witness, in a» packet sealed, write 
their names across the seal, put the title of the caseand names of 
witnesses examined on the outside of the packet, and direct it to the 
register as named in the commission. 

And I further certify that I am neither of kin nor of counsel to 
any of the parties to this suit nor in any manner interested in the 
result thereof. : 
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In the Chancery Court, at Montgomery, Alabama. 
J. N. G1ItmMER vs. Jos1aH Morris. 


The oral evidence of Josiah Morris, Esq.,taken in his own behalf 
in this cause before J. K. Jackson, commissioner appointed by the 


register. 


P. T. Sayre and Thos. H. Watts, of counsel for the defendant, and 
Win. A. Gunter, of counsel for the plaintiff, being present. 


JostaH Morris, being sworn to speak the truth, the whole truth, 
and nothing but the truth, deposeth and saith as follows: 


Direct examination: 


Q. Mr. Morris, are you the defendant in this case? 
A. I am. 
Q. You know J. N. Gilmer? 
A. I do. 
Q. Do you know anything about the organization of the Elyton 
Land Company ?. 
A. I do. 
214 Q. Who purchased the land that constituted the basis of 
the Elyton Land Company ? 
A. It was purchased by Josiah Morris and Jno. C. Staunton. 
Q. Was that purchase ever carried out? 
A. That one was never carried out. I paid all the money. 
Q. By whom was the debt paid ? 
A. By Josiah Morris. 
Q. The Elyton Land Company was formed after that? 
A. Yes, sir; the Elyton Land Company was formed after the land 
was bought. 
Q. Into how many shares was its capital stock divided ? 
A. Two thousand shares. 3 


Q. What was each share? cg. ae 

A. The land cost one hundred thousand and was organized at two 
hundred thousand. 

Q. State the circumstances under which the name of J. N. Gilmer 
appears as a stockholder. 

A. I had the distributing of a large amount of this stock, and in 
the distribution I gave F. M. Gilmer—I do not remember exactly 
how it was divided—there were so many shares, ten or twelve shares, 
on I gave F. M. Gilmer one share then, which was afterwards 120 

ares. 

Q. What was the value of these 120 shares? 

A. Six thousand dollars. 

Q. State the circumstances under which J. N. Gilmer became a 
stockholder. 7 ; 

A. After giving F. M. Gilmer the stock—when he took the stock 
he wanted to put it in the name of Jimmie Nick Gilmer, his son, 
because for two reasons—one was that he was in financial difficul- 
ties, and the other was that he was president of the South & North 
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road, and did not want to seem to engage in the purchasing of land 
at a crossing. 

Q. You stated that you gave him this stock. Do you mean that 

you gave him this stock or the privilege of subscribing ? 
215 A. Iagreed tocarry itforhim. At that time it was thought 

that something would or might be made out of it, and I gave 
him the privilege of taking one share then, which was afterwards 
120 shares, and carry it for him for a reasonable time, and when he 
could pay me for it I would transfer it, but afterwards he asked me 
to let it be put in the name of J. N. Gilmer for these two reasons I 
have stated, and it was done. 

Q. Was it understood between you and Mr. Frank Gilmer or was 
it not understood between you and him that, although the stock was 
in the name of J. N. Gilmer, that that fact was not to affect the real 
position which Frank Gilmer had to it? 


(Plaintiff objects to this question—Ist, as leading; 2d, as calling 3 
for a conclusion of the witness and not facts.) 


A. Most assuredly it was. It was not to affect the standing of the 
stock between Mr. Frank Gilmer and myself. 

Q. What was the agreement? 

A. The agreement was that I was to let Mr. Frank Gilmer have 
one share—afterwards 120 shares—which I was to carry for him 
until he could pay for it, and after he paid for it it was his stock, 
, 4 but he asked me to let it be put in the name of J:-N. Gilmer, his 
son, because he was embarrassed; and one of the principal reasons 
was that he was president of the South & North railroad. 

Q. Did you have any agreement with J. N. Gilmer on that sub- 
ject? , 

A. Never the first one. 

Q. Did you ever have any conversation with him about it? 

A. Never had any conversation, never inquired of me about it, 
nor did he call upon me about it. 

Q. Who signed J. N. Gilmer’s name to the subscription ? | ee 

A. It was signed J. N. Gilmer by F. M. Gilmer, and the original 5 
agreement was in the same way. 4 

Q. Mr. Morris, about what time was this first certificate of 120 

shares issued ? 
216 A. My recollection is that it was about September or Octo- 
ber, 1871. I think it was about then. 

Q. Was it not November 23rd? 

A. I have a copy of it; I got a copy so as tosee. Yes, that is it, 
November 23rd. 

@. November 23rd, 1871 ? 

A. Yes, sir; I am satisfied that is it. 

3 How did you get possession first of that certificate for 120 

| shares ? 

' A. It was sent to meas part of my subscription to the Elyton 
Land Company’s stock. It was sent to me by the secretary of the 

: company, enclosed to me, made out in the name of J. N. Gilmer. 
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Q. How soon after you got that certificate of stock was this trans- 
fer on the back of it made? 

A. Right at the time. I told Mr. Frank Gilmer that the stock 
had come, and he said he would send or bring Jimmie Nick up to 
sign it,and he brought him up and signed the transfer on the back 
and I had the possession of it all the time. It was dated the 23rd ; 
possibly got here on the 24th. 

Q. How long did you retain this certificate in your possession ? 

A. That one? 

Q. Yes, sir. : 

A. Until it was divided ; on the 3lst December, I think it was. 

Q. This says 30th (referring to paper in his hand). 

A. Well, Iam going by the dates there because they are correct. 


Q. This certificate for 120 shares was afterwards divided into two 


(2) certificates of 60 shares each, was it not? 
. A. I sold one-half of it—60 shares—to Chas. Linn, a day or two 
before this certificate was issued, because it was sent up there, or I 
gave it to him and he took it to Birmingham. 

Q. Did you sell these 60 shares or did J. N. Gilmer sell them ? 
217 A. I sold them. 

Q. Did you consult him about selling them ? 
hen Never; nor Mr. Frank Gilmer either. I told him I had sold 
them. 

Q. Who did you tell ? 

A. Mr. Frank Gilmer. When I got back that new one it was 
some days before that I sold the stock, and I told Mr. Frank Gilmer 
that I had sold the stock to Chas. Linn, and he said he would send 
Jimmie Nick up to say it was all right. 

Q. Did Mr. J. N. Gilmer come up and sign the transfer ? 

A. He came up and signed the transfer when the sixty shares 
were returned, I think, on the 31st of December. 

Q. Look on the back of that certificate (handing same to witness) 
and state if it was divided in that way. 

A. The original certificate for 120 shares was taken up by the 
company and two certificates of sixty shares each were issued—one 
to Chas. Linn and one to J. N. Gilmer. 

Q. What was done with the certificate of 60 shares that was issued 
to J. N. Gilmer? 

A. It was returned by the secretary of the company to me. 

Q. After it was returned to you what was done? 

A. I told Mr. Frank Gilmer that the secretary had returned it to 
me and that Mr. J. N. Gilmer must transfer it. 

Q. Did he transfer it ? 

A. He did ; came up and signed the transfer on the back. 

Q. At the time that first certificate was issued—November 23rd, 
1871—state whether or not Mr. Frank Gilmer was indebted to you. 

A. Yes, sir; he was. 

Q. State in what amount he was indebted to you at that time— 
at the time of that transfer. 

A. I donot know what amount at that particular date that he 
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was indebted to me. I cannot state any particular amount 
218 at that particular date, because I was constantly discounting 
for him, and there is no record upon the books. 

Q. Did you advance him three thousand dollars afterwards, in 
October of that year? 

A. Yes, sir; I paid to Mrs. Brown in October thirty-four hundred 
and some odd heDins for a piece of property that he had to redeem. 
It was on the 30th October, 1871. He owed me thirty-four hundred 
and odd dollars and balance of interest. He already owed me, in 
addition to the six thousand dollars purchase-money he owed me, 
thirty-four hundred and odd dollars that I paid Mrs. Brown and any 
balance that was due in the way of interest. 

Q. At the time you paid this money for him state what conversa- 
tion took place between you and him in reference to this stock. 

A. I told Mr. Gilmer at that time that I wanted him to save that 
stock, but that he would force me to sell it, and the understanding 
was that I should sell the stock whenever I saw fit to pay any in- 
debtedness that he might owe me. That was always understood ; I 
mean understood by talking about it. 

7 This stock was subscribed by or assigned to him in the spring 
of 1871? 

A. Yes, sir; or in the fall of 1870. The purchase was made in 
1870 ; the notes were given on the 5th September ; that was the time 
I was closing it up. i paid twenty-five thousand dollars cash and 
gave notes for the balance, and some of them were dated the 5th 
September, 1870. The purchase was made, I think, in July or 
August, 1870. 

Q. When was the stock subscribed for? 

A. There was no subscription. 

Q. When the subscription was taken by Mr. Gilmer ? 

A. That stock was subscribed when we organized, in the fall, just 
before the issuing of the stock. 

Q. Fall of 1871? 

A. Yes, sir; there was no subscription in the original. 
219 Q. When was the subscription made by J. N. Gilmer and 
the other subscribers ? 

A. No subscription made until we organized, I think, in Sep- 
— 1871. Just prior to the issuing of this stock we took out the 
charter. 

a The subscription was made before these certificates were is- 
sued? 

A. It was understood probably six months, but the subscription 
of the stock was not noall until the fall, just prior to the organiza- 
tion, and it was divided out afterwards. In the original organization 
I took a good deal more stock and agreed to give it to other parties, 
but F. M. Gilmer’s was issued directly in his interest because he was 
present. | 

Q. In the conversation you had with him when you advanced 
him this money was it in reference to the stock to which he was en- 
titled to a certificate? 

A. The money had already been paid. 
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Q. Was it in reference to this stock of the Elyton Land Com- 
pany, the certificate to which had not been issued, that you were 
talking ? 

A. Yes, sir. 

Q. That certificate for 60 shares that was issued to J. N. Gilmer 
and transferred to you, how long did you retain that in your pos- 


session ? 
A. Never out of my possession until I had it transferred, in 1875, 


to me. 

Q. How long did you retain that certificate in your possession ? 

A. I mean to say when I say transferred I mean issued to me by 
the company. 

Q. That was when you took out the—— 

A. Took it out in my own name. The only time the stock was in 
the name of J. N. Gilmer was the time it was in transmission from 
Birmingham here. The certificate never was in his possession. 

Q. How much did Mr. Frank Gilmer owe you when you had that 

certificate put in your own name? 
220 A. I do not remember the amount. I think possibly ten 
.. thousand dollars, or more. 

Q. Mr. Morris, what was the value of that stock in March, 1875 ? 

A. I do not remember, but it never was over a hundred cents on 
the dollar. 

Q. Was it a hundred cents at that time ? 

A. I think not, but at no time prior to its last rise was it over a 
hundred. 

Q. State when it first got to par. 


A. The first I ever heard of being sold at par was in February, 


1881. . 
Q. That was in 1875 you are speaking of? 
A. In 1881. 
Q. It was at par at the time Mr. Chas. Linn bought it? 


A. Yes, sir. 
Q. Have you no way of refreshing your memory as to what its 


value was in 1875? . 

A. No, sir; I have no way of refreshing as to that. It was not 
as high as par in July, but cannot tell what it was. I have only a 
memorandum which reminds me on the 14th July, 1875, and prior 
that it was not a hundred. : 

Q. Do you not remember that that stock went down very low in 


1873, that panic year? 

A. Yes, sir; I say it went down in July. It was down at about 
its lowest in July, 1873. | 

Q. What was its lowest ? 

A. 18. It went to 18, it was quoted at 18, and could have been 
bought for 20. Probably some might have been sold for 18. 

Q. About what time did you pay that six thousand dollars for 
Mr. Frank Gilmer ? 

A. Which? 


Q. For the stock ? 
A. I paid the money for the land in 1870. I did not pay 
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221 it at that time except for myself. I paid one éash payment for 
twenty-five thousand dollars and gave notes for the balanze— 
1, 2, and 3 months. : 

Q. Was any interest ever paid you on that six thousand dollars? 

A. Never a cent. 

Q. How often has Mr. J. N. Gilmer ever spoken to you in refer- 
ence to this? 

A. He has never spoken to me about it except when he signed 
these papers. He never talked to me upon the subject of the Elyton 
Land Company’s stock. 

Q. What interview did you have with him previous to the filing 
of this bill? : 

A. Just prior to the filing of this. The first time that Mr. J. N. 
Gilmer spoke to me was just prior. I suppose a month prior to the 
filing of the bill he came into my office one day and said, “ Mr. 
Morris, what did you ever do with my Elyton land stock?” And 
I said, “ Jimmie Nick, I did not know you ever had any stock.” And 
he said, “ Did you not know that my father gave me the stock?” 
And I said, “ { vnew he had none to give you, because he had not 
paid for it.” And he said,“ I thought father gave me the stock.” 
And I said, “If he ever gave you any stock it was without my 
knowledge. He certainly never paid for any. I know there were 
sixty shares originally in your name, but you know or ought to 
know that it was put there by your father’s direction and for his 
benefit, and that you had no interest in it.” And he said, “ Well, I 
do not know Mr. Morris, but I thought I would get enough out of it 
to pay for my house and lot. I then told him if I owed him any- 
thing I would pay it, but that I had sold the stock in 1881. And 
he then asked, “ Why did you have it transferred in 1875?” and I told 
him it was levied upon on an execution against you, and he said this 
was a mistake, as there was no execution against him. I cannot tell 
whether the execution was against Gilmer, Browder & Co. or Gilmer 
& Donaldson, but I told him there was an execution against him and 

it was levied upon. I was notified from Birmingham that it 
222 ~_—was levied upon, and I[ wrote to Birmingham to know whom 

the execution was in favor of or who controlled it, and they 
wrote me back, or I got the information, that Col. Troy was the | 
attorney who brought the suit and had ordered the levy, and I went 
to Col. Troy and asked him about it,and he said, yes, that he had 
levied upon it; that he had an execution of $233.00 against Gilmer, 
or whoever it was, and that he found out that there was some stock 
standing in his name, and that he had levied upon it. I then told 
him that he was an attorney of mine, when he said that he did not 


_ know the stock was mine. I then told him I did not want anything 


that was wrong, and that as Mr. Gilmer owed me more than this 

stock was worth [ wanted his opinion as to whether I was lege 

liable to pay that execution, and that if I was | would pay it. He 

said that he was satisfied I was, but that he would look into it a 

little farther, and he afterwards told me that there was no way of 

getting out of it, when I paid it and he ordered it dismissed at once. 
Q. Did you get a transfer of the judgment? 
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A. Yes, sir. I then asked him what I ought to do, as there may 
be other judgments, and he said there were two ways out of it—to 
sue on it or have it transferred to myself—and I immediately sent 
up the certificate for the 60 shares and directed them to issue a new 
certificate to me individually and take up the other certificate, which 
they did and sent me back another certificate in my own name. 

Q. How long did you hold that new certificate? 

A. Until 1881 or 1882. 

Q. Do you recollect the date of your sale? 

A. I did not look or I could have told you exactly; about Janu- 
ary or February. 

Q. Got any papers there that will show? 

A. No, sir; none here. 

Q. What price did you sell it at? 

A. I sold it ata hundred cents on the dollar. I am satisfied it 
was in February, 1881. The only time I can give from my books 

was when it was paid for. 
223 Q. To whom did you sell it? 
A. I sold it to a man by the name of Baldwin, in New 
York—C. C. Baldwin. 
‘Q. Was that a valuable consideration ? 

A. It was more than any stock had been sold for up to that time. 

Q. Do you remember when Mr. J. R. Powell sold some stock ? 

A. Yes, sir; I bought it. 

Q. When was that? 

A. January or February. 

Q. What was your object in buying that stock ? 


(Objected to by plaintiff.) , 


A. My object was to have control and to keep any other party 
from getting control. I did not want to buy the stock. 

Q. If that was your object why did you sell ? 

A. I placed it in the hands of those I could control or would 
work with me, which was done. 

Q. What conversation passed between you and Mr. J. N. Gilmer 
about the time of the transfer of that judgment ? 

A. Never had any with him at all. 

Q. Was there any agreement between you and Mr. Gilmer at that 
time that the stock should be held as security for the payment of 
that debt? - 

A. None; never had any conversation with hii on the subject. 

Q. Did you ever have any conversation with Mr. Gilmer in refer- 
ence to thissubject? — 

A. I never had any conversation with Mr. J. N. Gilmer in rela- 
tion to that stock or in relation to that judgment, except when he de- 
nied immediately prior to the filing of that bill that there ever was 
such a judgment. | 

Q. State what directions Mr. J. N. Gilmer ever gave you about 
~_ stock to Mr. Linn. 

A. Never gave me any directions. 


@ 


JOSIAH MORRIS VS. JAMES N. GILMER. 


224 Q. What part did he take in that transaction, except the sign- 
ing of the transfer ? : 

A. The only thing he ever did, directly or indirectly, was the sign- 
ing of the transfer at the instance of his father. 

ra) Did he ever call upon you for any account of said stock ? 

A. Never. | 

Q. State whether or not he ever said anything to you in relation 
to allowing said stock to remain in your hands because its value was 
prospective ? 

A. Never was any conversation about it between Mr. J. N. Gilmer 
and myself. . 

Q. Or that he left it in your hands because he had confidence in 
you, and that you would account for and surrender the same? 

A. Never left it in my hands. 

Q. What did he ever say to you about surrendering that stock 
when he should pay to you from all balances of money due by him? 

A. Never was any such conversation took place. 

Q. Or at the time of said transfer ? 

A. ¥ou mean the time of the transfer of the 60 shares ? 

Q. Yes, sir. 

A. No conversation took place. He signed it at the instance of 
his father. I never saw him on the subject. When he signed the 
transfer he was either brought or sent up by his father. 

Q. Did you ever have any agreement with Mr. J. N. Gilmer in 
reference to holding this stock as collateral security for any debt he 
owed you or the firm of Josiah Morris & Co.? 

A. Never. Never talked with him on the subject prior to imme- 
diately before the filing of this bill. 

Q. State whether or not you ever held this stock for J. N. Gilmer 


for any purpose. 


(Plaintiff objected on the ground that it calls for a conclusion of 
the witness and not for the facts.) 


225 A. Never. , 
Q. State whether or not you ever held it for F. M. Gilmer. 


(Plaintiff objects on the same grounds.) 


A. I did. | 
Q. State what the agreement between you and Mr. F. M. Gilmer 
was. 

A. The agreement between us was that I held this stock, withthe | 
privilege of selling it at po omer subject to being transferred fer 
any debt that he, Gilmer & Donaldson, or Gilmer, Browder & Co., . 
owed me or might owe me. | 

Q. At what time was this, Mr. Morris? 

A. At the time that I paid Mrs. Brown, on the 30th or 31st Octo- 
ber, 1871, prior to the issuing of the stock; then it was paid for; and 
also when I advanced him that three thousand dollars to John Durr, 
which I never got back. 
~ Q Do you remember the date of that? 5 

A. ene eye on or prior to the 4th January, 1873 ; that is the date 
—11 
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I paid the money, prior to that probably a day or two, and when I 
fold him that he would force me to sell the stock. 

Q. What was the agreement between you in reference to notice of 
the sale? 

A. None. The agreement was I could sell that and other securi- 
ties at any time; it was under my control. 

Q. You had other securities, did vou ? 

A. Yes, sir. 

Q. Did there come into existence, or was there in existence, a firm 
of Gilmer, Browder & Co.? 

A. There was in 1872, I think. 

Q. During this time was there a firm in existence of Donaldson, 
Gilmer & Co.? 

A. I cannot give you the dates which came first, but they both 
existed. 

q. Did the firm of Josiah Morris & Co. do any business with 
these firms? 

A. Yes, sir. 
226 Q. Who was their financial agent ? . 

A. Frank Gilmer. 

Q. What agreement was made between you and Mr. Frank Gil- 
mer in reference to monies which might be advanced for the benefit 
of these firms? 

A. He agreed with me that any amount that was due by him, by 
Gilmer, Browder & Co., F. M. Gilmer, and Gilmer & Donaldson was 
liable for what he owed me. 

Q. Did you advance monies to these firms? 

A. I did. 

Q. Do you know to about what extent ? 

A. Do you mean the amounts the different parties owed me? 

Q. Take Frank Gilmer first. 

A. He owed me, which has never been settled except so far as 
the stock is concerned, $3,700.00, with interest from 1872. Gilmer, 
Browder & Co.—negotiations made by Frank Gilmer—owed me 
$3,200.00 and over, with interest since about 1872 or ’73, when the 
firm commenced. Gilmer & Donaldson owed me a balance of over 
$1,400.00—they have never paid—with interest from about 1875 or 
6. Then, in addition, Frank Gilmer owed me individually a bal- 
ance which I paid out of my own pocket—paid him for Mrs. Brown— 
$3,400.00, and got back $2,800.00, which left $639.36 principal. 
That was in 1871, 13 years ago, and whatever of interest on the 
stock up to the time I paid it was $400.00, and that interest has 
been since 1871, 13 years up to date. I put it down up to January, 
1881, when the stock was sold and the interest on it up to January, 
1881. I made the calculation up to January, 188). 

Q. Did the firm of Gilmer & Co. come into existence here about 
1875 or 6? 

_A. Yes, sir; I can say there was one—either J. N. Gilmer & Co. 
or Gilmer & Clanton. 

Q. J. N. Gilmer & Co.? 
A. Yes, sir. 
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227 Q. What took place between you and Mr. J. N. Gilmer 
about the time that firm commenced doing business ? 

A. There was nothing that took place between J. N. Gilmer & Co. 
and me. Frank Gilmer came to me and asked me if I would ad- 
vance to J. N. Gilmer & Co. money to pay the railroad freights and 
‘other expenses at the warehouse if he and J. N. Gilmer would pledge 
themselves to pay it back, and also to advance what little money 
they needed on cotton, and as fast as they could get returns they 
would pay me back. 

Q. Was anything said by him at that time with reference to his 
stock by either Frank or J. N. Gilmer? 

A. There was not. 

Q. How did that account close? And state what took place between 
you and J. N. Gilmer and Frank Gilmer. 

A. That account commenced in 1872 and went on in small 
amounts, advancing him for two or three years. It was all the time 
behindhand, and some time about May, 1878 or ’9, I refused to pay 
any more checks. He owed me a balance on the 8th March of 

726.28, and I could not get it out of him. He went on and made 
little deposits, March, April, and up to May, when he owed me 
$222.43. The account ran from April, 1880; paid $230.00 June, 
1881, and the balance he gave note for, payable October Ist, 1883, 
when I got it closed. 

Q. State whether or not, if you know, they were pressed for money 
all that time. 

: . I thought they were pressed; I could not get a few hundred 
ollars. : 

Q. During the whole continuance of these business transactions 
with you did J. N. Gilmer or Frank Gilmer or anybody else for 
him ever mention this Elyton land stock ? 

A. During the whole time it never was mentioned by either of 
the Gilmers or anybody else from 1875 to 1883. 

Q. Do you know anything about the impecunious condition of J. 

N. Gilmer from 1871 to 1883 ? 
228 A. Pressed all the time, I think. I did this for him as a 
personal favor. 

Q. ye you know anything about his buying a house ? 

A. I do. : 

Q. About what time did he buy that house? 

A. I think two years ago. 

Q. Did he pay cash for it or buy it on a credit ? 

A. Never paid a cent ; that is my understanding. I had the notes; 
got them yet, I reckon. 

Q. State whether about that time he ever said anything about 
that Elyton land stock. 

——— mentioned it until immediately prior to the filing of 
this bill. 

Q. At the time that the 120 shares of stock were sent to you by 
the company was it sent to you for the purpose of selling some of 
the stock to Mr. Linn? : 
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(Plaintiff objects.) 
A. It was not. 


Q. Wes it sent to you for the purpose of selling it to any par- 
ticular person ? 


(Plaintiff objects.) 


A. No, sir. 
Q. Or was it sent to you for the purpose of securing any liabilities 
of J. N. Gilmer? 


(Objected to because it is suggestive of an answer.) 


A. Do you mean sent to me by the company ? 

Q. Yes, sir; by the Elyton Land Company. 

A. No, sir; it was not. 

Q. What conversation, if any, did you have with F. M. Gilmer in 
reference to the execution being levied upon that stock ? 

A. Never had, to the best of my recollection, any conversation 
with either of the Gilmers about it. 

‘Q. Has that execution ever been paid you by Gilmer? 

A. Charged in account, but never paid ; charged in open account 

against Gilmer & Donaldson, but never paid. 


229 Q. At the time this transfer of the stock was made to Mr. 


Linn was there one certificate in vour hands or two? 

A. Only one; 120 shares. I gave Mr. Linn a certificate for 120 
shares with the transfer in blank, and he had it transferred, 60 to 
himself and sent me back 60. 

Q. At the time Mr. J. N. Gilmer bought that house the stock was 
at par, was it not? 

A. I do not remember exactly the time he bought it. 

Q. Thought you said about two years ago? 

A. It was about par. 


Cross-examination : 


Q. Mr. Morris, have you got the original agreement as entered 
into between the parties who formed the Elyton Land Company ? 

A. There were two agreements; I have one of them. I do not 
know whether the second one was in writing or not. 

Q. Have you the first one with you? 

A. Yes, sir. 

Q. Let me see it. 


(Same is here produced by witness, and plaintiff offers same in 
evidence to be attached to this deposition, maked Exhibit A. De- 
fendant objects to the introduction thereof, as the company was not 
organized under this agreement.) 


Q. This was the first agreement ? 

A. Yes, sir; that is it. 

Q. Do you say there was a second agreement ? 

A. I say that my recollection is that the land was not bought 
under this agreement, because some of the parties in this agreement 
are not in the second at all; had no stock in the second. 
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Q. That is the reason why you say the land was not bought under 
that agreement ? 

A. No; I did not say that. 

Q. Then what is the reason ? 
230 A. The reason was we got into trouble with Stanton; I 
cannot explain what the trouble was. 

Q. What is the reason you say that the lands were not bought 
under that agreement? a 

A. My recollection—I can only give that—is that agreement was 
abrogated because it could not be carried out. 

Q. Was not the land bought in pursuance of that agreement be- 
fore it was abrogated ? 

A. My impression is that it was not bought until afterwards. 
What is the date of that agreement ? 

Q. 25th May, 1870. When were the lands bought? Have you 
no dates? 

A. No, sir. The dates are all up in Birmingham. 

Q. Who bought the land ? 

A. Who actually bought it? 

Q. Yes, sir. 

A. Juno. C. Staunton and Josiah Morris; then the deeds were made 
in the name of Josiah Morris. 

Q. The land was bought then? Did Green Law have anything to 
do with it? 

A. He may have had some stock ; the deeds were made to Josiah 
Morris, because Staunton furnished no money. 

: Q tou simply put Staunton out because he didnot purchase the 
and ‘ 

A. No; we did not put Staunton out. Staunton retained and 
a his stock to some one afterwards; I do not remember 
who. 

Q. Then Staunton was retained until he transferred his stock ? 

A. I do not know that the stock was issued to Staunton, but he 
was a stockholder, and he was considered one of the applicants for 
the charter. 

Q. But the stock was never issued to him ? 

A. I will not say, because I cannot remember. 

Q. He either transferred his stock or his right to the stock? 
231 A. My recollection is he did—I can only say it as a recol- 
lection. 

Q. You have no other agreement under which the land was 
bought ? 

A. If there is any other it is on file in Birmingham, not in my 

ion. 

Q. The land was bought some time after this agreement was en- 
tered into? 

A. My recollection is that it was. 

“ And bought in the name of Josiah Morris and Jno. C. Staun- 
ton 

A. When it was bought the paper was given. I made a cash 
payment of about twenty-five thousand dollars, and notes were given 
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in the name of Josiah Morris and Jno. C. Staunton, and I paid them 
afterwards; were not paid by Staunton; he had no money. 
Q. To whom were the deeds made ? 
A. My:recollection is that the deeds were made to Josiah Morris. 
Q. And you deeded them to the company ? 
A. I deeded them to the Elyton Land Company, and received 
stock, money, etc. 
Q. And you retained the stock of such as did not furnish the 
money as security for the pro rata share of each one ? 
A. Yes, sir. 
Q. And so far as J. N. Gilmer was concerned the «greement for 
that to be done was made by F. M. Gilmer with you ? 
A. Yes, sir; J. N. Gilmer never owned it. 
Q. Do you mean to swear in this case to matters of law or matters 
of fact? 
A. I mean to swear in this case to matters of fact. 
Q. Then when you say that Mr. J. N. Gilmer never owned this 
stock, that is your opinion of a matter of law or of fact? 
A. I should say it was a matter of fact. 
232 Q. Have you got any paper relating to the organization of 
that company ? 
A. None at all. 
Q. Where was it organized? Where did you file the petition for 
the organization of the company ? 
A. I do not remember whether it was here or in Birmingham. 
Q. This original paper for the purchase of this land is subscribed, 
I see, “J. N. Gilmer, by F. M. Gilmer.” How come that to be sub- 
_scribed J. N. Gilmer then ? 
A. I was not present. Do you see who my name is signed by? 
Q. Ido not see your name at all (handing paper to witness). 
A. It is signed Josiah Morris, by John T. Milner. 
Q. When did you get possession of this paper ? 
A. Ido not know. I cannot name the date. 
_Q. You have no idea when you got it? 
A. I have no idea. I-presume it was turned over to me directly 
after it was signed. 
Q. Did you read it? 
A. I presume I did. 
Q. You would naturally read it? 
A. Very apt to. 
Q. Mr. Morris, was not this agreement made—were you not aware 
of the intention to form this agreement before it was made? 
A. No,sir. . : 
Q. Something of the sort ? 
A.- No, sir. 
Q. Who would presume to put jyour name to a paper without 
some authority from you? 
A. I gave him authority. 
Q. You did give him authority ? 
A. No, sir; I could give him authority. 
Q. Did Mr. Milner put your name to this paper without your au- 
thority ? 
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233 A. Without my knowing its contents. I did not know 
there was an intention to form such an agreement. 

Q. You did not object to it when you were informed of it ? 

A. No, sir; not that I remember of. 

Q. You did not object to Mr. J. N. Gilmer’s name there? 

A. I do not know that I did. 

Q. You say you were present when this agreement was formed ? 

A. I was not. 

Q. State who of the signers to this agreement did not receive stock 
of the Elyton Land Company. 

A. I cannot answer that question. 

Q. Your best recollection. 

A. My best recollection is that Thos. O. Glassock ; do not know 
that either of the Stauntons did. 

Q. But you have stated that the Stauntons retained their interest 
in the company, and either transferred their stock or their interest 
in the stock ? 

A. My recollection is that Mr. Gilmer got it from Staunton or 
from some of his friends. That thing was all done up there. 

Q. I see there are 10 subscribers to this agreement ; were there 
not 10 subscribers to the stock also ? 

A. I do not remember. 

Q. Was Bolling Hall one of the original stockholders? 

A. When it was bought he was. 

Q Was not this agreement carried out substantially with this ex- 
ception, that certain of the parties here did not take the interest in 
the contemplated company and certain other parties did take it? 

A. I did not think that contract was caraied out, because I do not 
think the land contemplated was bought. 

Q. Was not the land at the crossing of the two roads—the Chatta- 

nooga and the South & North? 
234 A. Yes, sir; but there were two places of crossing antici- 

e pated, one at Jones’ Valley and the other at some other 
valley. 

Q. How far apart ? 

A. Two or three miles. 

Q. This agreement you produce provided for the buying of the 
land wherever the crossing may be? 

A. That is not the agreement under which the land was bought. 
hi ao say this was not the agreement under which the land was 

ught? | 

A. My recollection is that this is not the agreement under which 
the land was purchased. 

Q. Wherein is it not the one that was carried out ? | 

A. The agreement was made up there. Mr. Jno. T. Milner was 
my agent. That agreement was made up there, and so was any 
other. The purchasing of the land, as set forth in that agreement, 
before the organization, was not made under that agreement, to the 
best of my recollection. 

Q. That is all you mean when you say this agreement was not 
carried out ? 
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A. No; I mean that the organization—my recollection is that the _ 


land was not bought under that agreement. 

Q. Does not the agreement now produced by you provide for 
the purchase of rg on the joint account of the company to 
be formed—of the land at the crossing, wherever it might be, of the 
Chuttanooga and South & North roads? 

A. What do you mean? 

Q. The company—— 

A. The land was bought by Jno. C. Stanton and Josiah Morris— 
by Jno. T. Milner for them—and under which the Elyton Land 
Company was formed. 

Q. It was bought by Jno. C. Staunton and Josiah Morris after the 
making of the agreement now produced by you? 

A. I think so. 

Q. Do you not know that it was? 

A. My recollection is that it was. My recollection is 
235 that it was not bought before the making of that agreement. 

Q. And this agreement provided for the purchase of the 
lands, on joint account of the signers to this agreement, at the cross- 
‘ing, wherever it might be? 

A. I suppose that was the basis of the purchase of the land. I 
was not present when the agreement was signed. I have had it in 
my possession. 

Q. You did not negotiate for the purchase of the lands? 


A. I never did. r. Jno. T. Milner did for me, and Mr. McCalla 


on the part of Jno. C. Staunton. 

Q. Mr. Milner purchased these lands in pursuance of this agree- 
ment ? 

A. They were purchased in pursuance of that or an agreement 
formed afterwards similar to this. 

Q. You do not know of any other agreement—I am not talking 
about the organization—for the purchase of lands on joint account 
of yourself and others? 

A. That is the original agreement as entered into. My recollec- 
tion is that in some particulars it was changed either in the forming 
of the new one or abrogating it altogether. The land was pur- 
chased afterwards by Jno. C. Stanton, it may be, in carrying out 
the same agreement. I do not know of any new one, but there may 
be something under which Josiah Morris and Jno. C. Stanton were 
to take the lands in my name, as I furnished the money. 

Q. That was the mudification ? 

A. I furnished everything. 

Q. You take them by wey of security ? 

A. No. 

Q. Did you intend — taking the lands to go back upon the agree- 
ment with these parties in any respect ? 

A. No, sir. 

Q. You do not know of any other agreement except the modifica- 
tions to this one? 

A. That was the foundation upon which the lands were bought. 


at. 
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That _—— might not have been _ substantially- 
236 correct, but it resulted in the formation of the Elyton Land’ 

Company. I cannot tell you to save my life how it was car- 
ried out. I cannot tell you how, in the formation of the company, 
what proportion of the stock these parties got; they did not get the 
same. 

Q. That was by subsequent modifications in the same way? 

A. I do not remember. 

Q. You conveyed the lands—the Elyton Land Company was 
formed after this agreement ? 

A. Yes, sir. 

Q. What was the name of the company ? 

A. The Elyton Land Company. 

Q. There was no land bought under the Alabama Land Com- 
pany? 

A. No, sir. | 

Q. You conveyed the stock to the Elyton Land Company ? 

A. Yes, sir, by an agreement that such and such a person should 
have so much stock; that I should have so much and another part 
should have so much; that I should have the placing of such an 
such stock; Mr. Powell was one of the parties that took some of the 
stock ; that was not carried out. I probably never saw the agree- 
ment. 

Q. Were you present when the writing for the formation of the 
Elyton Land Company was made ? 

A. Ido not remember whether I was present or not. It may 
have been sent to me to sign. 

Ag you recollect seeing Mr. F. M. Gilmer sign for Mr. J. N. Gil- 
mer 

A. No, sir. 

Q. Do not know how it is signed ? 

A. No, sir. 

Q. But you did make an agreement? Mr. Gilmer did ask you to 
furnish the money to pay for the stock which was subscribed for in 
the name of J. N. Gilmer? 

A.la to pay for the stock for Mr. F. M. Gilmer, and 
237 afterwards, when the time came, he asked me to let it be put 
in the name of J. N. Gilmer. 

Q. Was not the subscriptions in the name of J. N. Gilmer? 

A. That may be. 

Q. Was not the original subscription in the name of J. N. Gilmer? 
A. I do not remember. I may have been present, but do not 

now. 

Q. You wanted Mr. F. M. Gilmer to have the stock? _,, 

A. I wanted him, if there was anything to be made out of it, to 
make it. 

Q. Did not your real motive in that transaction arise from the 
fact that Mr. F. M. Gilmer was president of the South & North 
road f 

@ inves’ for the purpose of his influence ? 

t was not for the pu of getting his influence 
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A. No, sir. 

Q. It was not out of any selfish motive? 

A. No, sir. 

Q. You did not want his influence as president? 

A. I did not. 

Q. You did not require the stock to be in his name on that ac- 
count ? 

A. No, sir. I wanted him—if there was anything to be made out 
of it I wanted him to make it. 

Q. It was just a speculation ? 

A. Yes; you might call it that. 

Q. If he was insolvent, and if he was president of the road, and if 
the stock would have been taken away from him by creditors if it 
had been worth anything, and if the law prohibited him as presi- 
dent from engaging in such transactions, upon what basis, reason, 
or other motive could you object to the stock being in the name of 
- the son ? 

A. I did not care to carry it in the name of J. N. Gilmer. I would 

not have objected to it being in the name of Wm. A. Gunter. 
238 Q. You agreed to carry this stock out of personal favor and 
kindness for Mr. F. M. Gilmer ? 

A. At his request, for the reasons given. 

Q. What reasons? 

A. He was a bankrupt and was president of the road. I stated at 
the time—you will see on the agreement there that Jno. T. Milner 
signed for H. M. Caldwell. That was F. M. Gilmer’s stock, but it 
was in the name of J. N. Gilmer. 

Q. You did not put yours in anybody’s name? 

A. I did not. 

Q. You did agree to carry this stock subscribed for in the Elyton 
Land Company in the name of J. N. Gilmer on the request of F. 
M. Gilmer? 

A. I agreed to carry it as F. M. Gilmer’s stock, allowing it to be 
in the name of J. N. Gilmer. 

Q. Was any agreemant in writing ? 

A. No, sir. 

Q. You did agree to pay for this stock ? 

A. For F. M. Gilmer. : 

Q. You did agree to carry this stock, pay for it, and hold it as se- 
curity for the a to be made on it? 

A. For F. M. Gilmer, I did. 

Q. My question, Mr. Morris, you will see, does not ask for nor re- 
quire you to say on whose account you carried it. You did agree to 
receive and transfer all this stock and to pay for it and to hold it as 
collateral security for the subscription price, did you not? 

A. Yes, sir; you may say I did. 


Q. Mr. Morris, what was the subscription price; was it not six 
thousand dollars ? 

A. That was afterwards; there was no subscription price; it was 
to be divided out, and it turned out that 120 shares were to be 
given. 
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Q. Whenever = subscribe articles to form a corporation do you 
not provide for the number of shares it is made into? 


239 (Objected to by defendant.) 


There were ten original subscribers for the stock ? 

. I think, possibly, more than that; I do not remember. 

The subscription in the name of J. N. Gilmer was 120 shares? 
. As allowed e the Elyton Land Company. 

But it was subeéribed 

. No, sir; when it was issued. 

I am asking you about the subscription ? 

. I cannot tell about the subscription ; I can only tell you about 
the result. I do not remember about the subscription when we ap- 
plied for the charter. 

Q. You do not know whether J. N. Gilmer was an original sub- 
scriber or not ? 

A. I do not know. 

Q. You do not know whether he subscribed in his own name or 
his father’s ? 

A. I do not. ‘ 

Q. All you know, then, in reference to the subscription for the 
stock by J. N. Gilmer is that the stock for 120 shares was sent to 
you from the secretary of the company in his name? 

A. No; because I agreed that it should be carried in his name. 

Q. Did you agree that his name should be subscribed to this orig- 
inal agreement produced by you? 

A. I was not present. 

Q. Tell me by what authority you undertook to control who 
should subscribe to the stock of that company? 

A. By the payment of the money. 

Q. That is the only authority ? 

A. Yes, sir; that is one. 

Q. Had not an agreement been formed for the purchase of the 
land before you paid the money ? 

A. Yes, sir; that agreement had been formed, and also, as I say, 
I think there was another agreement. 

Q. The only authority you had in that matter was this: 
240 You stated, in the purchase of that land, you did not intend 
to go back on the agreement ? 

A. Yes, sir. : 

Q. You held the land on joint account of the parties if they had 
paid vou the money? | 

A. Yes, sir. Those that did not pay me I carried it for them. 

Q. In saying that you allowed Gilmer’s stock to be subgcribed in 
the name of J. N. Gilmer you simply meant this: that when the 
time came for the furnishing of the money for paying for the stock 
ae Gilmer’s money was not present and you agreed that J. N. 

ilmer—— , 

A. No; I never had any agreement with J. N. Gilmer. 
Q. I did not say you did. 
A. Then I cannot answer. 


rOrPOrPOro 
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Q. You did agree when the stock of J. N. Gilmer came to you 
from the secretary of the company that J. N. Gilmer, then before or 
afterwards 

A. Prior to that time I made an agreement with Mr. F. M. Gil- 
mer to carry his stock. 

Q. To pay for that stock which was subscribed in the name of J. 
N. Gilmer? 


A. I agreed to carry the stock and allow him to put it in the name 


of J. N. Gilmer. 

Q. By what authority did you assume to allow anybody to sub- 
scribe to stock in that company ? 

A. At their request. 

Q. Were you the owner of the company or in any respect the 
controller of the acts of other people ? 

A. I paid the money for it and bought it. 

Q. Bought what? 

A. The land. 

Q. Did you not buy the land in pursuance of a joint agreement? 
. A. I bought the land in pursuance of an understanding with the 
other ene that I should allow them to come in and take so much 

stock. 
241 Q. Have you not just now stated that you were not present 
when this agreement was made ? 

A. By an understanding, which was prior to that agreement, Mr. 
Milner was authorized to sign for me and form an agreement, and 
I agreed to pay for the land. 

Q. On account of the pariies for whom it was made? 

A. If they carried out their agreement. 

Q. Then you did not undertake to control the stock of any per- 
son in that agreement except so far as the parties might owe you? 

A. I did not control it. I allowed Mr. Milner to put his stock in 
Caldwell’s name. I bought the land and I allowed a certain amount 
of the stock should be apportioned out with my friends. 

Q. Why could it not be said that Caldwell allowed you as well as 
that you allowed Caldwell? 

A. Because it would not be a fact. 

Q. Did you not subscribe by Mr. Milner? 

A. Yes, sir. . 

Q. Do you not suppose Mr. Milner had as much authority to sub- 
scribe Caldwell’s name.as yours ? 

A. Yes, sir. 

Q. How, then, could you control Caldwell’s subscription any more 
than you controlled anybody else’s ? 

A. Mr. Milner controlled it. 

Q. You were the controller no further than you held the legal 
title to the land and paid the money for the land? 

A. No, sir; I controlled the whole of it, but I was willing to carry 
out the agreement that was formed. 

Q. How could you control the whole of it? 

A. I bought it and paid for it, and carried it for some time. If 
I had demanded the money none of them could have come in. 
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Q. Could not have controlled it otherwise than on account of non- 

payment? 
A. Yes, sir. : 
242 Q. Then your controllment of the stock of J. N. Gilmer arose 
out of these two facts: 1st, that you had purchased the land ; 
and, 2d, that Mr. J. N. Gilmer was not prepared to pay the money 
for it? 

A. No, sir; Mr. F. M. Gilmer represented it. I did not make any 
agreement with J. N. Gilmer; it was no friendship for J. N. Gilmer. 

Q. Did your friendship for F. M. Gilmer make you insist upon 
the fact that the stock should be his when he told you that as pres- 
ident of the South & North road he could not take it without vio- 
lating the law, and that he was insolvent, and that if he did take it 
it would be taken away from him? 

A. No; this fact would not make me insist upon keeping it. 

Q. What fact did? 

A. The fact that he did own it and did not want to transfer it. 

Q. You did not insist, after he wanted it in his son’s name, upon 
having it otherwise? 

A. He wanted the stock himself. 

Q. Mr. Frank Gilmer asked you as a personal favor to advance 
the money necessary to pay for that stock and allowed the stock to 
be left with you as oe for its repayment? 

A. No; that is not it; did not make it in that way. 

Q. How did he make it? 

A. I allowed him to subscribe for that stock, and afterwards he 
requested me to allow him to carry it in the name of J. N. Gilmer, 
he being president of the road. 

Q. You keep on speaking of allowing as if you were the owner of 
the Elyton Land Company. 

A. I was the owner of that portion of it. 

Q. What portion ? 

A. That portion that I paid for. I carried about sixty thousand 
dollars for some time. 

Q. Controlled only on account of the fact that you had 
243 ren ag the money for the stock and had deeds to the 
and? 

A. No; I say that the stock of the company. An agreement was 
made by Jno. T. Milner that whenever it was ascertained where the 
crossings would be I would buy the land, and that he should have 
an interest in it, and that I would give an interest to such parties 
as I wanted to come in. 

Q. Yes; I can see now how you allow people. 

A. Yes; you must remember when a man has the money the 
— come and ask him if he can allow them to do certain 
things. 

Q. Then this agreement which you produce was the offspring of 
that original verbal agreement between you and Mr. Milner? 

A. Yes, sir; I reckon it was. 

Q. Mr. Jno. T. Milner was your full representative in all these 
subscriptions ? 
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A. Yes, sir. 

Q. Whose handwriting is this (handing paper to witness)? 

A. I do not know. 

Q. You did not object to that agreement in any respect when it 
was given to you? 

A. No, sir. I do not really remember its contents. 

Q. Did vour original agreement with Jno. T. Milner contemplate 
any stock being given to J. N. Gilmer? 

A. To nobody. It anticipated giving stock to some person, but 
no particular person. 

Q. If Jno. T. Milner was your agent in that respect entirely, then 
you left it discretionary with him who should be admitted into the 
company ? 

A. I do not remember that I did. I may have named to him 
who should come in, because they were mostly Montgomery people. 

Q. This agreement was satisfactory to you? 

A. Yes, sir; whatever that agreement’s contents were 
244 ~=was satisfactory. I did not know that I had such an agree- 
ment until I was looking over some old papers. I thought 

when I made the deed that I turned over all the papers. 

Q. Have you anything which will show you when the company 
was actually formed ? 

A. No, sir; I only know that the stock was issued about the 
time—— ; 

Q. Youdo not remember the date when it was actually formed ? 

A. I really do not remember the formation of the company. 

Q. The first thing you knew you received Mr. Gilmer’s certificate 
of stock ?. 

A. Oh, no. 

Q. You did receive it? 

A. I did receive it, but I knew what was going on; was in corre- 
spondence, possibly. 

Q. After the company was organized by subscription and the 
charter had been received, then you had no agreement up to that 
time with the Gilmers—either of them ? 

A. It was understood with Mr. Frank Gilmer beforehand what 
was to be done; that I was to take this stock and hold it for him. 

Q. Before this agreement was formed ? 

A. May have been in the first thing when we were forming this 
company. I think at that time Mr. Jno. T. Milner and I agreed 
that F. M. Gilmer should take the stock in the name of his son. 

Q. You did not object? 

A. No, sir; I was willing for him to carry it in any name. 

Q. The stock was taken in his son’s name? 

A. Yes, sir. 

Q. It was in fact transferred to you by his son? 

A. It was transferred to me by his son. 

Q. You never made any agreement with J. N. Gilmer at all about 

the stock ? 
245 A. To the best of my recollection I never had a conversa- 
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tion with J. N. Gilmer upon the — of that stock prior to 
immediately before the filing of this bill. 
Q. When you spoke to Mr. F. M. Gilmer you told him to send 
Jimmie up? 
A. No; I told Mr. Frank Gilmer that I had sold Mr. Linn sixty 
shares of that stock, and he said it was all right, what I had done; 
‘and he then says, I will send Jimmie up to attend to it. When he 

—~ came up Jimmie Nick says, “ Father told me to say that the sale of 

that stock was all right.” It was a matter between them. 

Q. Was it not a matter between them as to whose name it should 
o in? 

. A. I do not know what was between them. I consented that it 

should be taken in the name of J. N. Gilmer. I never talked with 

J. N. Gilmer on the subject. 

Q. You agreed to buy this six thousand and hold the stock as 

% collateral? . 

o A. Yes; I agreed to pay for the stock and carry it. 

Q. Do you call that collateral; you are a banker, are you not? 

A. Yes; you might call it collateral. ‘That is a legal question. 

Q. The transfers on the back of the stock was to perfect that 
agreement? 

A. Yes, sir. 

4 Was any time specified as to how long you should carry the 

. stock ? 

4 A. No, sir; my agreement with Mr. F. M. Gilmer—and I never 
had any other—was to sell it whenever he owed and for what he 
might owe me, and I needed my money. I could sell the stock 
whenever I saw fit. : 

Q. You did not sell it until 1881? 
A. No, sir; I had it transferred to myself. 
Q. You did not consider that a sale? 
| A. No, sir; do not know whether it was a legal sale or not. 
246 Q. You held the stock under that agreement until 1881? 
A. Yes, sir; I sold that stock and considered the matter 
settled in 1875, because he owed me twice as much as the stock was 


i worth. I actually sold the stock in 1881. 
j Q. Would you have been perfectly willing for him to have had 
; the stock up to 1881 if he had paid you? 


A. Certainly. 
X oa ao held the stock until you sold it under the agreement in 
\ \ A. Yes, sir. 
\ Q. That was the purpose of the original transfer, that you should 
\ei it on the books in your name? 


No, sir. 
Q. You had a right to do it? 
~ A. Yes, sir. | 
¥ You intended to buy it yourself? 


No; never intended anything about it. I could not get any 
more than thirty cents on the dollar, and it was not worth more 
than a fourth or fifth of what they owed me. 
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Q. Do you know when the firm of Gilmer, Donaldson & Co. was 


formed ? 
A. Do not remember. 


Q. Do you know when the firm of Gilmer, Browder & Co. was. 


formed ? 

A. Do not remember. 

Q. Do you say as a matter of fact now that when you made that 
agreement at the request of Mr. F. M. Gilmer to pay for that stock 
that the name of Gilmer, Browder & Co. was mentioned ? 

A. I do not pretend to say that it was. 

Q. Then how can you say, Mr. Morris, as you have said, that Mr. 
Gilmer agreed with you that that stock should be held by you as 
collateral for anything that he or Gilmer & Donaldson or Gilmer, 
Browder & Co. did owe or might owe? 

A. How could I say it? 

Q. Yes, sir. 
247 A. It is the truth. Because I talked to Mr. Gilmer very 
frequently about it, threatening to sell it. 

Q. I am talking about the original agreement by which you ad- 
vanced the six thousand dollars; did you say that agreement was 
made then ? 

A. I did not say so. 

Q. I asked you just now if in the original conversation between 
you and Mr. F. M. Gilmer, whereby and when you agreed to ad- 
vance this six thousand dollars for the payment of the subscription 
price of this stock, the names of Gilmer, Browder & Co. and Gilmer 
& Co. were mentioned ? 

A. I say no; it was not. | 

Q. Then I ask you now how it was, then, that you can say that 
in that original agreement it was agreed between you and Mr. F. M. 
Gilmer that that stock should stand pledged for anything that he, 
Gilmer & Donaldson or Gilmer, Browder & Co., might owe you ? 


A. Idid not say that. Isay this, that Mr. Frank Gilmer claimed— — 


Mr. J. N. Gilmer never claimed—that stock ; it was distinctly under- 
stood that that stock was Mr. Frank Gilmer’s, and that subsequently 
when it was spoken of afterwards that I should keep the stock for 
what he owed me. 

Q. Then you say, Mr. Morris, that the agreement which you have 
referred to as having been made by Mr. F. M. Gilmer, whereby this 
stock was to stand as security to you uot only for its original sub- 
scription price but for everything which Gilmer, Browder & Co., F. 
M. Gilmer, and Gilmer & Co. might then or thereafter owe you, was 
subsequent to this original agreement which you have just men- 
tioned ? 

A. The transfer was subsequent to that agreement. 

Q. Mr. Morris, it certainly was not prior to the formation of the 
several firms referred to therein, was it? 

A. It was prior to any amount that he might owe me, directly or 
indirectly. 

Q. Was he a member of these firms? 

A. He was managing—— 
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248 Q. You cannot pretend to say he was a member of these 
firms? 

A. No. 

Q. You do not pretend to say that Mr. Gilmer made agreements 
or arrangements with you for pledging this stock as security for debts 
of a firm not then in existence ? 

A. No. 

Q. Then these agreements were certainly subsequent to the forma- 
tion of these several firms? 

A. Yes, sir. 

Q. You did advance this six thousand dollars to pay for this stock, 
and took the stock on assignment from J. N. Gilmer as security for 
the reimbursement of the six thousand dollars to you and the inter- 
est thereon ? 

A. Yes, sir. 

Q. You did that under and in pursuance of a request made by 
Mr. F. M. Gilmer to you to do that? 

A. I did it for Mr. Frank Gilmer. 

Q. And you did it in pursuance of a request made by him? 

A. Yes, sir; I say he did. 

Q. It was not a matter of interest to you in whose name it was 
carried ? 

A. It was a good deal of interest to me, because at that time he 
owed me money. Oo 

Q. You say at that time Mr. F. M. Gilmer owed you ? 

A. $3,400.00 at the time of the issuing of the stock. 

Q. What did you have as security for that? 

A. I had a piece of land, but it was worth nothing. He had it 
9 in my name and sent the deed to me, and I agreed to advance 

im $3,400.00. 

Q. Have you that deed here? 

A. Yes, sir. 

Q. Do you know when that was? 

A. 30th October, 1871. 


(Deed here produced, and shows to have been made on the 30th 
October, 1871. 


249 Q. How long prior to this did you advance the money? 
A. I paid the money the day of its date, which was the 30th 

October, 1871. . 

Q. He did not owe you $3,400.00 until this transaction occurred ? 

A. I cannot find out what papers I discounted ; I was all the time 
discounting for him, and I paid that and it was mG on account. 

Q. The only debt you have against him—this is the oldest debt ? 

A. Yes, sir. 

Q. All the others prior to that are paid? 

A. Yes, sir. 

Q. You say that you got $2,800.00 of this debt ? 

A. Yes, sir. 

Q. How did you get that ? 

A. By discounting a paper for him six months afterwards. 

29—1150 
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Q. You say Mr. Gilmer had a lot conveyed to you? 

A. Yes, sir. 

Q. You really held it on his account—he had that deed drawn? 

A. I had agreed to pay the money. 

Q. Your intention was that you should really hold this in trust 
for bim and give him the advantage of any amount above the 
$3,400.00 ? 

A. Yes, sir. 

Q. But you never realized anything on it? 

A. No, sir. 

Q. And he afterwards paid you $2,800.00? 

A. Yes, sir. 

Q. You do not pretend to say that this $3,400.00 debt was men- 
tioned in this original agreement ? : 

A. I do not remember that it was mentioned at the time; I do 
not. 
Q. You do not pretend to say that the three thousand 
250 dollars which you afterwards advanced for the purchase of 

the house was mentioned in the original agreement ? 

A. No, sir. , 

Q. By original agreement I mean the agreement made under and 
by which you advanced this six thousand dollars to pay for the stock 
which was subscribed in the Elyton Land Company in the name of 
J. N. Gilmer. 

A. There was no agreement. 

Q. You say there was no agreement ? 

A. There was an understanding. I say there was no agreement 
at any time witb J. N. Gilmer about advancing this six thousand 


dollars. 
Q. Tell us your difference between an understanding and an agree- 


ment. 
A. A man may enter into an agreement to perform a certain thing. 


Mr. Gilmer might say I am unable to carry this in my own name ;. 


I want it in the name of some party that will give it back to me. 
I want you to let me put that stock in the name of Jimmie Nick, but 
it is my stock. My meaning was that Mr. Gilmer never intimated 
by that that J. N. Gilmer was the owner of the stock. 

Q. In my interrogatories hereafter we will regard agreement and 
understanding as synonymous. 


(Further examination postponed until April 4th.) 


APRIL 4, 1885. 
Cross-examination continued: 


Q. Well, then, Mr. Morris,in the original agreement or.understand- 
ing which you had through F. M. Gilmer or by F. M. Gilmer to ad- 
vance the money to pay for the stock subscribed for in the name of J. 
N. Gilmer, you do not now pretend to say that there was anything 
that between you and Mr. F. M.Gilmer in reference to the debt 
which was contracted several years afterwards or any time after- 


wards? 


niin ee 
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A. None. 

Q. Then you do not pretend to say that in that original 
251 agreement orunderstanding there was anything said about the 
stock standing as security for debts of firms not then in exist- 

ence and which were formed years afterwards ? 

A. There was not; but my contract or agreement was with Mr. 
F. M. Gilmer—with no reference to J. N. Gilmer—at the time it was 
put in the name of J.N.Gilmer; that was afterwards. In the agree- 
ment with F. M.Gilmer I was to allow him to have part of the stock, 
pay for it, and carry it. There was nothing said about its being put 
in the name of J. N. Gilimer. 

Q. Was this contract or agreement which you refer to previous or 
subsequent to the signing of that original contract which is attached 
as an exhibit to your answer ? 

A. The agreement was beforehand. I do not know at what time. 
I was not present at the signing of the contract. 

Q. The agreement with Mr. F. M. Gilmer to- take the stock was 
beforehand ? 

A. Yes, sir. 

Q. Did you make the agreement then to carry the stock for F. M. 
Gilmer? 

A. No, sir. 

Q. When was the agreement made to carry the stock ? 

A. I cannot tell you. The agreement or understanding with the 
different parties prior to the signing of that contract was that we 
would buy the land. It was after Mr. Gilmer found out, or some- 
thing was said about his being president of the road, and also as to 
his embarrassed condition, I allowed him to put it—if you will allow 
me to say “allow ”—consented to his putting it in the name of J. N. 
Gilmer, not his own—at least, it was not divulged to me that he was 
the owner. 

Q. You called it your stock again? 

A. Yes, sir. 

Q. Explain to me how it was your stock. 

A. I am speaking of the original agreement, before it was any 
stock. If you will allow me—— 

Q. I will allow you anything. : 

A. I mean with an explanation of the original—of what 

252 took place prior to buying the land—it was understood be- 

tween Jno. T. Milner and myself that we would buy this land, 

and that we would give it out. I was the man who was to advance 

the money, and we would give out the stock to parties we wanted in. 

I was the party that gave it all out or allowed or consented for the 
parties to come in pac take the stock. 

Q. See if I state the matter correctly. You and Mr. Jno. T. Mil- 
ner originally agreed that you would buy the land at the crossing of 
the railroads and distribute it among certain parties ? 

A. We would try to buy it. 

Q. You and Mr. Jno. T. Milner made an agreement between your- 
selves, verbally, that you would try to buy the land at the crossing 
of the railroads, wherever it might be, and divide it among certain 


parties ? 
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Rn No; that was afterwards; we would buy it, that was the only 
’ thing. 

Q. Did your agreement stop there ? 

A. That is my recollection about it, we might not give it out. 

Q. Did you not say here, on your last examination, that Mr. Jno. 
T. Milner was your agent to fix the agreement—your agent in that 
matter ? 

A. My agent to buy the lands? 

Q. - you not say that he was your agent to fix up the agree- 
ment 

A. No, sir; I stated he was there. I did not know that there was 
any written agreement to be made, but I never wasin Birmingham up 
to that time. Mr. Milner corresponded with me—I cannot find the 
correspondence—keeping me advised of the progress of the railroad, 
and it may have been understood that certain parties would be let in. 

Q. You do not know whether it was so or not ? 

A. Ido not remember that it was. 

Q. But did you not say on your last examination that 
253 Mr. Jno. T. Milner was your agent in fixing up that agree- 
ment? 
; A. I say that Mr. Milner was authorized to sign the agreement 
or me. 

Q. Was he authorized to allow other people to sign it? 

A. No, sir. 

Q. Was he authorized to exclude other people from signing it? 

A. I suppose not; I do not remember ; he was authorized as my | 
agent. Mr. Milner may have given other people stock in it. 

Q. Then if other people signed it as well as Mr. Milner and yourself, 
they signed it by permission ? | 

A. By my permission. 

Q. How could it be by your permission when you were not pres- 
ent? 

A. I cannot swear what the agreement was beforehand. 

Q. Then you cannot swear what the agreement was before the 
paper was signed ? ) 

A. No, sir. I presume, however, the general outlines of a paper ° 
were probably understood between Mr. Milner and myself. 

Q. Then, was it understood that the people who did sign should 
sign ? 

7 No; because Mr. Caldwell was not authorized to sign. Mr. 
Milner put his name by him, and that stock held by Mr. Caldwell 
was Mr. Milner’s stuck. When the agreement was signed and re- 
ferred to me Mr. Caldwell’s name was on it. 

Q. Did you object to the name of Caldwell ? 

A. No, sir; because he explained to me that it was his stock. 

Q. Did you object to Mr. J. N. Gilmer’s signature ? 

A. No, sir. 

Q. Now, Mr. Morris, was not your motive and that of Mr. Mil- 
ner in forming that company to buy the land where the roads 
might cross to make a town there ? 
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254 A. Yes, sir. 
Q. Now did you not take into that company the chief 
railroad men interested in both roads that cross there ? 

A. No. 

Q. Staunton was interested in the Chattanooga road? 

A. Yes, sir. 

Q. You took him in? : 

A. Yes, sir. 

Q. Now will you tell me the name of a man signed to that paper 
je was not interested in the Chattanooga or South & North 
roads ? 

I do not remember—Thos. O. Glascock. 

Was he not a director? 

I think he was. J. N. Gilmer was not a director. 

Was he not the son of the president? 

. Yes, sir; H. M. Caldwell was not a director. 

. But he was brother-in-law of the chief engineer of the road ? 

. I do not know. 

. Do you not know that he is reported to be the brother-in-law of 
Jno. T. Milner ? 

A. I understand he is. 

Q. The road was not then located—the crossing of the road ? 

A. It was not. There were two locations; they were contending 
as to which way the road should go; my recollection is that Staun- 
ton wanted the road to go through Village Creek and we wanted it 
to come through Jones’ Valley and buy the erossing there. 

Q. You were a particular friend of Mr. F. M. Gilmer’s? 

A. I was, always. 

Q. And you arranged to carry that stock out of friendship for 
1m ? 

A. Purely so. 

Q. It made no difference to you if he wanted it in Jimmie Nick’s 

name? 
255 A. Yes, sir; this way: While I have objection to J. N. 
Gilmer, if the question had had come up that J. N. Gilmer 
wanted to take any shares he could not have gotten them because 
there were plenty I did refuse. 

Q. If Mr. Frank Gilmer profeered the stock being in his son’s 
name why would you object ? 

A. Because I would not agree to carry it for J. N. Gilmer, be- 
cause I might be willing to do you a favor and not do it for your 
son—— 

Q. At my request? 

A. No, = in 

Q. If the favor to me was to doit to my son—did not Mr. Gil- 
rs pena tell you that he was insolvent and could not take the 
stock ? 

A. No, I don’t think he did. 

Q. Did he not tell you he was president of the road and the law 
forbade him to take stock ? 

A. My recollection is he did not tell me, but I cannot be cer- 
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Q. You will not say he did not? 

A. My recollection is that he did not until after possibly we had 
agreed to make the purchase. This conversation took place before 
this was done, and Mr. Gilmer never mentioned it to me about 
wanting to take it, and I did not think about his being insolvent, 
and [ thought I could carry it for him. I did not object to his 
putting it in J. N. Gilmer’s name, because it was Frank Gilmer’s 
always. I never regarded it as anybody’s stock but Frank Gil- 
mer’s. 

Q. Mr. J. N. Gilmer is the son of Mr. Frank Gilmer ? 

A. So reputed ; I think he is. 

Q. He had great confidence in his father; relied on his father to 
manage things for him. 

A. I do not know; I know that frequently, about business after- 
wards, Mr. Frank Gilmer would be the one that would talk to me 
about, it. 

Q. pot not often assume to act for them—in their be- 

alf ? 
256 A. He did, because he was the managing man of the con- 
cern. 

Q. He seemed to be the managing man of his son’s affairs ? 

A. In all business that came in contact with me. 

Q. You stated here Friday that you considered the matter settled 
up in.1875, when you took that stock out in your own name? 

A. I did consider the matter was closed in 1875. The transfer 
was made years before. 

Q. You told me here you so considered —— 

A. Because I could get nothing more. Mr. Gilmer was a bank- 
rupt. 

O. Was he a bankrupt? 

A. No; not in bankruptcy, but he was bankrupt in finances. 

Q. You had an account with Mr. Gilmer? 

A. Yes, sir. 

Q. And had an account with Mr. Gilmer’s firm ? 

A. J. N. Gilmer & Co. 

Q. If you considered that a sale in 1875, at what price did you 
consider it a sale? 

A. I considered it a sale for the debt he owed me. 

Q. At what price? 

A. I suppose it was worth forty or thirty cents on the dollar. It 
was not worth half of the debt. 

Q. You did not consider it a sale at any specified price ? 

A. I considered it a sale at the price of what he owed me. 

Q. Where did you credit his account ? 

A. Marked it off. These accounts have all been charged off. 

Q. You are a book-keeper? 

A. No, sir. 

Q. Never kept books ? 

A. Never, regularly. 
| Q. Do not know how books are kept? 

257 A. Yes, sir. 
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Q. You give — supervision to the keeping of the books 
of your concern 
. Overlook the matter. 

Q. Do you ever, as a banker, mark off a man’s account off your 
books without giving him the last credit he is entitled to? 

A. No, sir. 

:, Sy this the account of Mr. Gilmer (handing paper to wit- 
ness 

A. This is all but the last entry, except when it is charged off. 
There is nothing standing on my books to-day except this. 

Q. What is the last entry there? 

A. The last credit is April 30, 1875. 

Q. What is that credit ? 

A. Credit received from South & North Railroad, $228.40, for a 
judgment that I had paid for him in February, 1872. 

Q. Is there any credit on that account for this stock in this Elyton 
Land Company ? 

A. No, sir. 

Q. Why did you not enter that credit if you considered that a 
sale in 1875? 

A. Because these accounts were marked off. Here was Gilmer, 
Donaldson & Co. all marked off. 

Q. Iam not asking about that: if there is any credit on that 
account for tle sale of that stock in 1875? 

A. There is none. 

Q. Is there any credit on any of these accounts for the sale of 
that stock in 1875? 

A. No, sir. : 

Q. Now let me ask you a question. When you receive money for 
any man dealing with you is it not your habit and the habit of every 
bank to enter up the credit to the account of the man for whom the 
money is received ? 

A. Yes, sir; if it is due. 

Q. If what is due? 
258 A. If a portion of the account was due Josiah Morris indi- 
vidually. 

Q. I asked you if it was not the habit of the banks. 

A. I say it was. It was the habit of my concern to make entries 
whenever money was received. When this money was received 
there was a considerable amount due to me individually, and it not 
being sufficient to pay off these accounts they were charged off. 
There was no necessity for saying this was charged to so and so, no 
interest account made up, because there was not enough to pay the 


— 
Q. you not deal with a thousand men at least? 
A. Yes, sir. 
Q. Do you carry your accounts in your head oron your books? 
A. The accounts of Josiah Morris I carry in my head. This was: 
due to Josiah Morris individually. 
Q. What did Mr. F. M. Gilmer owe you in 1875, individually ? 
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A. He owed me all the balance that was due on the stock and the 
difference between the amount that was paid Mrs. Brown. 

Q. Give it. 

A. He owed me $480.00 on the stock and interest on it. 

Q. What else? 

A. A balance of five hundred and odd dollars on the Brown debt 
and interest on it. 

Q. What else? 

A. That is all individually. 

Min ite owed you, then, about a thousand dollars and interest in 

75% 

A. Yes, sir. 

Q. You just considered that that stock was sold and paid what he 
owed you and your firm ? 

A. I considered he had paid it because he owed the firm $3,734.48. 

Q. In 1875? 

A. Yes, sir; when the stock was sold. 
259 Q. When you pretend to copy your books why did you not 
7 copy all the entries? 

A. I only copied to where it is charged off. 

Q. Charged off to profit and loss? 

A. Either profit and loss or discount and interest. 

Q. When was that account charged off your books? 

A. I do not remember. 

Q. Can’t you find out? 

A. I think that the amount was charged off in 1881. I say that 
my recollection is that this account was charged off in 1881—that is, 
Mr. Frank Gilmer owed me individually and up to 1881 $1,900.00, 
and the reason I did this was I was willing to account to him for it 
at a hundred cents on the dollar, which was the most it ever got. 
I paid more than a hundred cents in 1875 for it. The amount he 
owed me was charged over 100 cents when it was 18. 

Q. Was Mr. F. M. Gilmer a member of the firm ? 

A. Icould not say whether Mr. Frank Gilmer was or not, but he 
was the manager so far as I was concerned. 

Q. You did not enter up any credit, then, on your books to F. M. 
Gilmer, or Gilmer, Browder & Co., or to J. N. Gilmer, or to any of 
the Gilmer families on the books of Josiah Morris & Co. in 1875 on 
account of the sale of that stock ? 

A. I did not, because he owed meas much as it was worth at that 
time. 

Q. They did not owe you anything except these two items, to wit : 
Outside of the books of Josiah Morris & Co. a balance of. about 
$480.00 and interest due on account of the advance to purchase the 
stock, and a balance of about $500.00 due to you by F. M. Gilmer 
on account of your payment or advancing the $3,400.00 on account 
of the Brown debt in 1871? 

A. No, except that I had taken from him $2,895.00 and discounted 
a paper for him for $5,650.00 on White, in Mississippi, which I car- 
ried for three or four years. Mr. Gilmer endorsed the paper. 

Q. You finally got it? 


the 


abt 


in 


>t 


be 


JOSIAH MORRIS VS. JAMES N. GILMER. 233 


260 A. Yes, sir. 

Q. This is all the debt which you did not hold security 
for and which was not afterwards paid ? 

A. Yes, sir; then there is another debt, the debt that I paid by 
the execution of $233.00. 

Q. Never have been paid that? 

A. Never. 

Q. Still hold the debt? 

A. The debt is in here. "8 

Q. You took a transfer of the judgment? 

A. Well, it is charged in one of these accounts. It never has 
been paid—charged to Gilmer & Donaldson July 12th, 1875. 

Q. The item in the account of Gilmer & Donaldson of July 12th, 
1875, execution ef Farley v. Gilmer, Donaldson & Co., $233.00, that 
is the amount which you paid in 1875 on the F. M. Gilmer execu- 
tion which was levied on this stock ? 

A. Yes, sir. 

Q. That has never been paid you? 

A. It was running along in that account still after the transfer. 

Q. You keep up the execution ? 

A. No; do not keep it up. The debt was marked off in 1881. 

Q. You hold—I see here on Gilmer & Donaldson’s account you 
have credited them in 1880 with the sale of some Montgomery in- 
surance stock ? 

A. Yes, sir. 

Q. Who pledged that to you ? 

A. F. M. Gilmer and Donaldson, I think. I think it was in 
Donaldson’s name. 

Q. It was pledged to you for what? 

A. For any money they might owe me. 

Q. You say that stock s in Donaldson’s name? 

A. That is my recollection. 

Q. How did he transfer it to you? 

A. I had a certificate of stock. 

261 Q. Was that stock transferred ? 

A. I do not know whether it ever stood in my name. I 
will not say whether I had it transferred or not, but if I did I held 
it as Gilmer & Donaldson’s stock. 

Q. Was the stock sold and money paid over to you? 

a The final dividend was paid over to me as holder of the 
stock. 

Q. That reduced Gilmer & Donaldson’s account to the present 
amount ? 

A. Yes, sir. 

Q. Did not Mr. Donaldson also transfer to you or get you to buy 
for him certain real estate which you were to account for? 

A. Mr. Donaldson did that. 

Q. What real estate was that ? 

A. The real estate on Amanda street. 

Q. Have you sold it all? 

A. No, sir; not all; all but one piece. 

30—1150 
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Q. Have you given him any credit anywhere? 

A. That is a separate and distinct account; that wasa matter 
with Mr. Donaldson. It is true Mr. Gilmer guaranteed everythin 
I did, but that is a matter with Mr. Donaldson. I think Mr. Gil- 
mer was present, and it was at his instance that I did it. I think 
they said Chas. Hubbard was going tw sell it. I am ready to ac- 
count for it. I regarded it asa trust for Mr. Donaldson; that I 
have always considered as a separate and distinct thing. 

Q. Was it not at the-same time that this insurance stock was 
transferred ? 

A. No, sir; ten years before that. 

Q. Mr. Donaldson’s estate will be entitled to something out of it? 

A. Whatever there is. 

Q. There will be something ? 

A. You know more about it than I do. 

Q. I do not know what it is pledged to you for. 


262 (Counsel for the defendant says: “If you want to get in- 
formation you might do it privately. I do not see where 
this has anything to do with the case, and it encumbers the record.) 


A. Ido not know that I ever made but two separate and distinct 
transactions with Mr. Donaldson. 

Q. That certainly is a credit that Mr. Donaldson’s estate is enti- 
tled to, Mr. Morris, that transaction with Mr. Donaldson in refer- 
ence to that real estate ; under it you became the legal owner of the 
real estate ? 

A. I did. 

Q. You did not give him any writing at all? The estate was 
transferred and you held it as security for what you advanced 
on it? 

A. Yes, sir. 

Q. It was left with your option, under trust with you? 

A. Yes, sir; Mr. Donaldson, under some of his debts, tried to sell 
it. I held it for him. 

Q. But he had no claim on you except what you might admit? 
There was no writing about it ? 

A. He says, “ This property is going ; you take it.” 

Q. Do you know the amount of the sales of that property ? 

A. No, sir. 

Q. One lot still on hand? 

A. Yes, sir. 

Q. What is the size of it? 

A. My recollection—— 


Q. Well. 


(Defendant moves to exclude all. the testimony with reference to 
the transactions with Donaldson as being wholly irrelevant in this 
case.) 


Q. How came you to charge to Gilmer & Donaldson this 
$233.60? 
A. Just to keep it in sight. 
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Q. Did they not tell you to do it? 

A. No, sir. 

Q. Account balanced and rendered to them with this in ? 
263 A. Yes, sir. 
Q. No objection made to it? 

A. No. The balance was always more; it — legitimately to be 
charged to F. M. Gilmer; the payment of that ought to have been 
on F. M. Gilmer’s account. I told them to charge it to F. M. Gil- 
mer, and they put it to Gilmer & Donaldson ; possibly I just said 
charge that to Gilmer. 

Q. About the year 1881 you bought a large amount of stock from 
J. R. Powell in the Elyton Land Company % 

A. Yes, sir. 

Q. Was it before or after you bought that stock that you negoti- 
ated with Baldwin to take some Elyton land stock from you ? 

A. I negotiated with him before—that is—— 

Q. Did you negotiate with him by letter or personally ? 

A. Must have been by letter. 

Q. Do you keep copies of your letters ? 

A. Not individual letters. All that was an individual matter. 

Q. Do you keep letters when received, and have you any of the 
letters you received from Baldwin ? 

A. Individually, as a general thing, I do not. Ido not know 
whether I have or not. 

Q. You do not know whether you have the correspondence by 
which you effected the sale of the Elyton land stock to Baldwin? 

A. I do not know. | 

Q. Did you receive the money from him; you paid the money to 
Powell by crediting his account? 

A. Yes, sir. 

Q. You received the money from Baldwin ? 

A. Drew on him. 

Q. Drew on him through your bank ? 

A. Yes, sir. 

Q. Do your books afford any record of the amount you drew on 


him ? 
A. I drew on Woodward. 
264 Q. Did you draw on Woodward by authority of Baldwin ? 
A. 1 was advised that Baldwin was one of the purchasers 
of the stock. I offered Mr. Woodward to sell him the stock. 

Q. I asked you if you negotiated with Baldwin before or after the 
purchase to sell him some of that stock, and you said you negotiated 
with him before. 

A. The stock was sold through James T. Woodward. 

Q. Where was the certificate of stock ? 

A. Here. 

Q. You bought the stock, did you not? 

A. Yes, sir. ; 

Q. I am talking about your sale of it. Did you not tell me just 
now that you negotiated with Baldwin to sell part of it before you 
bought it from Powell ? 
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A. Before I closed the trade. 

Q. I asked you if you negotiated with him 

A. Might have been by dispatches, not verbally. 

Q. Then I asked you if he paid you the money. 

A. I received the money by drawing on Jas. T. Woodward. 

Q. Your negotiations were carried on with Baldwin ? 

A. No, sir; with Jas. T. Woodward., I negotiated with Woodward 
before I bought. 

Q. You negotiated with Woodward in the place of Baldwin ? 

A. The negotiations were made through Jas. T. Woodward, and 
he placed the stock. I did not know who he sold it to, just advised 
me who to make the certificates to. Mr. Woodward agreed to take 
it. 

Q. How much? 

A. Three hundred shares. 

Q. You then confirmed the trade with Powell ? 

A. I confirmed the trade after that. 

Q. Mr. Powell then transferred you the shares and you paid him 

the money for it? : 
265 A. No; he did not transfer me the shares. I did not get 
some of the stock for a year afterwards. He transferred me 


. 126 shares. 


Q. What is the reason you did not get the other? 

A. He had it hypothecated. I did get it about a year after- 
wards. 

Q. How many shares ? 

A. Four hundred and twenty-six, I think. 

Q. That represented how much ? 

A. About $40,000.00. 

Q. Of that how much did you retain yourself? 

A. I gave Moses 26 shares, and I retained a hundred because I 


could not sell it. 

Q. And transferred to Woodward and parties in New York? 

A. 300 shares. | 

Q. Now, Mr. Morris, was not this stock that you received on the 
certificate issued in the name of J. N. Gilmer in 1875? You held 
that until 1881, when this transaction was concluded with Powell ? 
Did you not surrender to the Elyton Land Company or to their 
secretary the certificates of stock received from Powell, and amongst 
them s certificate which you received in 1875 for the J. N. Gilmer 
stoc’: 7 

A. I cannot tell you. I may have done it. I cannot tell you 
whether the 200 shares of stock that I had received from Powell was 
part of that I transmitted. 

Q. You do not know whether you transmitted to them the Powell 


stock or your own stock ? 
A. I do not remember. I could not have sent more than 200 


shares of the Powell stock. 
Q. You made a trade with Woodward? He said he would take 


300 shares. You made that trade in consequence of the purchase of 
the shares from Powell ? 
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A. No; at the time I was willing to sell one, two, or three hun- 
dred shares at the same price, and considered that I had sold 
266 part of my own, for the reason that I tried Le Grand and Ty- 
son to sell the balance of that stock, but could not get any 

man to give me par value for it. 

Q. You bought 426 shares from Powell, and you had been nego- 
tiating before making tne purchase to sell 300 shares—that is a fact? 

A. I had been negotiating for some time with Woodward. I was 
authorized by Woodward that when I could buy any stock in the 
Elyton Land Company to let him know, that he would buy. 

Q. If you wanted to sell so bad why did you not transfer him that 
portion of yours which you wanted to sell ? 

A. The reason I bought Mr. Powell’s stock and gave him fifteen 
per cent. more than it was worth at the time he said he was going to 
sell it, and it was important that I should keep control of the Elyton 
Land Company, and I bought Mr. Powell’s stuck because I consid- 
ered myself forced to buy it—not because I considered there was 
anything in it. 

Q. Your sale of this J. N. Gilmer stock was part of the sale of the 
300 shares ? 

A. Yes, sir; I gave Mr. Moses some and carried it for him for six 
months. 

Q. Did you transfer the J. N. Gilmer shares to Moses or Baldwin? 

A. Baldwin—I mean Baldwin, Woodward & Woodward. 

Q. Did you sell the J. N. Gilmer stock to Baldwin or Woudward? 

A. Woodward. 

Q. In the sale of that J. N. Gilmer stock did you not simply do 
this, and do not the records of your concern show it? 


(Defendant objects to what the records show.) 


Q. Have you not inspected the records ? 

A. I am a member of the board of directors. 

Q. Did you not surrender to the secretary of that company certifi- 
cates for a large number of shares that were to be issued to Bald- 

win, Woodward & Woodward, and did you not direct them 
267 out of these shares thus surrendered to send you shares for so 
much, and send them shares for so much ? 

A. I did not. 

ae Did you communicate with that company by letter or person- 
ally? 

A. By letter. You said, Did I not direct them to send to New 
York? I directed them to be sent to me. 

Q. Did you not surrender to that company certificates for a larger 
number of shares than were to be issued to Baldwin, Woodward & 
Woodward, and directed them to issue certificates for shares—part 
for you and part for Baldwin, Woodward & Woodward, and send the 
whole back to you? 

A. I did think it was. I sent them a larger number than the 300 


_ because it could not come out exactly 300. I sent these certificates 


and directed them to send me one certificate for 100 shares for Bald- 


Se 
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win, one certificate for 100 shares for Woodward, and one certificate 
for 100 shares fur Woodward, and send me back the rest. 

Q. Did you direct them in that commission to send the certificates 
to you for any particular stock or simply for any given number of 
shares ? 

A. Given number. 

Q. You did not direct them to make out to you certificates for any 
particular stock which was surrendered, but for so many shares of 
the stock ? 

A. That is the fact. 

Q. If that was so, how can you say that the stock, that the J. N. 
Gilmer stock, was sold and not retained by you? 

A. I say it was sent there. My object was—— 

Q. I am not talking about your object. 


(“Go on, Mr. Morris, and explain; you have a right to explain,” 
said counsel for defendant.) 


A. I say my object was in transferring this stock that the 60 shares 

should be a portion of the sale, and it was sent there to get it into 
one, whatever the balance might be. 

268 A. You never discussed or negotiated with Baldwin, Wood- 
ward & Woodward, or any other one person for the sale of 

the particular 60 shares of the J. N. Gilmer stock, but simply for the 

number of shares, 300? 

A. Yes, sir. 

Q. And it was your purpose in making that transaction to include 
n that sale the 60 shares ? 

A. Yes, sir. 

Q. But that was never discussed ? 

A. No, sir. 

Q. Now explain to me why if you held stock of your own and the 
J. N. Gilmer stock then stood in your own name, why would you 
want to make a sale of that particular 60 shares rather than the 
stock which you got from Powell ? : 

A. I do not know, Mr. Gunter, in your estimation, in the way you 
put it.. I wanted to sell some, and Mr. Gilmer’s stock was there; it 
was not any object, because I considered it my stock from 1875, but 
it was in the stock that [ sold—in the certificates that I transmitted. 

Q. How could you say it was in the stock that you sold when you 
got back part of the stock ? 

A. I do not know what part I got back. I transmitted to him 
different certificates for different amounts of stock. In other words, 
I could not make out any one 300 hundred shares. 

Q. You simply sent up so many and got back so many, and can- 
not tell what you sold and what you did not sell ? 

A. No, I cannot designate. I cannot trace as part of the stock 
that was sent there, part to be transmitted to these parties and the 
balance to be sent back to me. 

Q. You did receive this stock bona fide as collateral from some- 
body, did you not? | 

A. Yes, sir. 
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Q. When did you receive it—when the certificate was issued, did 
you not? 

A. No. 

Q. But shortly afterwards ? 
269 A. No; the understanding was prior to the issuing of the 
certificates. 

Q. You did not receive the certificates of stock prior to the time 
they were issued ? 

A. No; I paid for the stock. 

Q. You received the certificates of stock after they were issued 
from somebody bona fide as a collateral for something ? 

A. Yes, sir. 

Q. ‘Now, Mr. Morris, the six thousand dollars which was part of 
the debt for which they were originally pledged was subsequently 
paid by the sale of half of the stock ? 

A. Yes, sir. 

Q. You did not consider that stock yours then, did you? 

A. I did not consider it mine; no. 

Q. You did not take a transfer of these certificates in your name 
_ ? was endorsed to you until 1875? 

. No. 

Q. And you did not take it until after the stock was levied on as 
the Property of J. N. Gilmer ? 

A. No, sir. 

Q. Did you tell Col. Troy, who had that execution levied on that 
stock in 1875, that you were the owner of that stock then ? 

A. Told him it was my stock and they owed me enough to 
cover it. 

Q. You told him that you were the owner of the stock ? 

A. It belonged to me. 

Q. Did you tell him the circumstances ? 

A. I do not remember that I did. I think it very 
I did (when I get time I will take it down for you). 
member that I did. 

Q. Col. Troy, then, did not advise you that you hada right to 
that stock, did he then ? ‘ 

A. I must auswer that by an explanation. 

Q. Can’t you answer yes or no first ? 
270 A. No; I cannot remember whether I explained it to him, 
and cannot remember as to whether he advised me or not. 

know he did advise me. When I found out that he was the attorney 
that obtained the execution I went to him at once, and the first 
thing that he told me was that the stock was subject to the execution 
unless it was transferred on the books. I told him that I never 
knew before but what the stock was mine, as I had the certiticate of 
stock transferred five years ago, but he said that does not make any 
difference, and I said, Look into the matter, and if you say I must 
pay it I will pay it, but it is my stock. I meant by that they owed 
me something. | 

Q. You did not mean that the stock was yours? 

A. I meant that they owed me three times that much. He then 


robable that 
do not re- 
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* afterwards told. me that I would have to pay the judgment, and I 
paid it. I said I cannot let this stock remain in this kind of fix, 
and he said you have a perfect right to have it out in your own 
name, and I had it done; he advised me to do it. 


Q. Did you not know that you had the right to do that in 1871? 


A. No, sir. 

Q. You say you never knew you had the right to have that stock 
transferred ? 

A. Oh! excuse me, I take back that. I mean the only way for 
me to secure the stock—to secure my debt and keep executions from 
it—was to have it transferred. 

Q. You then learned for the first time that the only way to make 
that safe and secure for you was to have it transferred ? 

A. Yes, sir. 

Q. Was that the reason you had it done? 

A. That was the reason I had it done, and he owed me three times 
as much as the stock was worth, and I considered it mine. 

Q. You just transferred it to yourself and considered it was your 

stock ? 
271 A. I was holding my own stock and wanted to get a hun- 
dred cents on the dollar for it, and when it got to a hundred 
I was willing to sell part of it. 

Q. Did you not intend to sell theirs fora hundred; did you have 
in your own heart in 1875, when you transferred that stock, to allow 
the Gilmers less than par for that stock? 

A. I was willing to allow them more than par. 

Q. Then you intended to hold the stock until you could get par? 

A. No; it was a scratched-off debt. 

Q. Then, why did you not scratch it off; did you not have other 
securities ? 

A. Yes; I had the insurance stock. 

Q. You had other securities ? 

A. The only security I had was the insurance stock. 

Q. Did you not have in your hands then the real estate which 
Donaldson had transferred to you? 

A. Never considered it as portion of this. 

Q. It was security from Donaldson and the title was in you, and 
you had the right to make him pay you anything he owed you ? 

A. Yes, sir; the amount advanced on that security was more than 
it was worth. 
~ Q. Did you not then have also other securities from F. M. Gilmer 
which turned out as not being good ? 

A. The only securities which I had was the Montgomery insur- 
ance stock, which was considered worthless, but I did get $900.00. 

Q. Did you not have also a security against the Louisville & Nash- 
ville railroad ? 

A. No, sir; Mr. Gilmer at the time that I was discounting these 
papers for him, $15,000.00, on the White paper, part of which I did 
not get for four years afterwards, and advanced him the three thou- 


* sand dollars and the other debts that he owed me individually, was 
the endorser upon the White debt. : 
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Q. Which Gilmer do you mean? : 
272 A. Frank Gilmer. I always mean F. M. Gilmer when I 
am speaking, unless I say so. He gave me an order. He 
“ claimed that the Louisville & Nashville railroad owed him $20,000, 
and he said, I will give you an order to secure you in this debt, and 
I asked him how come the Louisville and Nashville road to owe 
you all this, and he said, I paid it in New York, and he said, I do 
not know it myself, but Bush has made it out that they owe me 
twenty thousand dollars for a draft I paid in New York, and he 
said it was to my credit. I asked Bush about it, and he said it was 
there, but we have found $5,800 which you paid in New York, and 
he has it here as paid by him. Mr. Gilmer wrote out himself, 
which I cannot find, an order upon the railroad for me. After I 
had that agreement he gave me an order for $14,200.00, and he gave 
me this memorandum that after paying all that he owed me I 
should put the balance of that money in a house and lot for his 
wife. r. Bush told me afterwards, when they come to settle with 
Sam. Tate and others, the twenty thousand dollars wasn’t in their 
account, and he may owe the $5,800.00 to this day to the railroad. 

I had an order for $14,000.00, but never got a cent for it. 
| Q. What dividends have been paid on the Elyton land stock per 
| share; how much dividend has been paid on 60 shares since 1881? 


A. I can tell you about—I think the first dividend was about the 
first of the year 1883. About $12,000.00 has been paid on 60 shares 
since 1883, and none before that—two years. 

Q. It is constantly paying dividends, is it? 
A. Yes, sir. 

Q. You received, then, about twelve thousand dollars of dividends 
on 60 shares of your stock since 1883? 
| A. Yes, sir; on sixty shares of stock since 1883. 

Q. The stock is worth about what, you think, now? 

A. The most I have ever known to be offered was five for one. It 
| has a fictitious value, but there has been no stock sold at that. I do 
| not think it could be sold for that. 
| 273 Q. Have you not said it was worth twenty for one? 
| A. I might have said it was worth twenty forone. I might 

have said, taking the assets as a valuation, the fictitious valuation 

was twenty for one. 

Q. Does not the company itself estimate the stock as being worth 

Ls twenty for one? 
== A. I do not know how to get at that. The company puts down 
such a piece of land as worth so much, and the water works at two 
' hundred and fifty thousand that cost one hundred and fifty thou- 
sand. Ido not know anything as to the particular valuation they 3 
put "ye it. They are ap to put enough. a 
3 Q. You never notified Mr. Gilmer, did you, Mr. Morris, that you gq 
| had made a sale of that stock ? 
| A. Never. 
| Q. Never told him you intended to sell it? 
: A. Never. 
~ Q. Never fixed any time and place for selling it? 
31—1160 
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A. Not with Mr. J. N. Gilmer. The time and place with Mr. F. 
M. Gilmer, who, to my understanding, was the owner of the stock, 
was that I could sell it whenever I pleased. 

Q. You never notified him that you had sold it? 

A. Never did. 

Q. When he went into bankruptcy did he not return you asa 
creditor of his? 

A. Blank amount. 

Q. Are you certain of that? 

A. The one he furnished me I will swear was blank, for the rea- 
son that I was one that advised him to go into bankruptcy. 

Q. Did you advise him to return this stock as being his? 

A. No, sir; I did not consider it his. He came to me, and, look- 
ing over the list, he had me blank, and he said he wanted to fill it 
in, and I said, Just do not return it; just return me as creditor, blank. 

He came to me and asked me, What do I owe you? and I said, 
274 Mr. Gilmer, you cannot pay anything, and I told him I did 

not want my name put on the list, particularly where a man 
cannot pay me. 

Q. Did you not tell him you would not prove your debt ? 

A. No; I just told him not to put me down as a creditor. I 
might have just said, Let’s pass receipts, and he would have done it. 

Q. You advised him to go into bankruptcy ? 

A. There were parties after him all the time, and I told him the 
only thing he could do was to do that. 

You say you held the stock bona fide as a pledge until 1875? 

Yes, sir. 

You then transferred it? 

I had it put on the books; the transfer was made years before 
The certificate of the stock was never in the possession of Mr. 

. Gilmer. 

You then commenced to hold it adversely from 1875? 

. I considered the thing wiped out. 

. You claimed it as your own, did you? 

. Yes, sir; when it was levied upon I thought that possibly 
there might be a number of other executions, and that was all I had 
to get anything out of, and the debt was more than par, and I con- 
sidered the stock my own. 1 did not tell Mr. Gilmer so. 

Q. You did not tell Mr. Donaldson so? 

A. I think Mr. Donaldson was dead. 

Q. No; he died in 1876. You did not tell anybody so? 

A. No, sir. 

Q. You really had it transferred on the books of the company to 
make it effective to you as a security ? 

A. No; that was not my object. My object was to pay the debt 
off, although the stock was not worth one-fifth of what was due me. 
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I really considered the debt wiped out. I considered it wiped out 
by the sale of the stock. 


Q. Did you consider the debts of all of them wiped out? 
275 A. Yes, sir; by the sale of that stock. 
Q. Then why did you not pay in 1880, when you received 
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$900.00 as a dividend of the insurance stock? Why did you not 
pay that money to somebody ? 

A. The reason was that they owed me many times more than that 
wes the balance of this, and I thought it was right that I should 

ave it. 

Q. If you considered the debts of all the Gilmer family wiped out 
why was it that you did not surrender to them the money which. 
you received in 1880 on the insurance stock ? 

A. Because the full amount was not all paid; this was a security 
which was held, and I considered that I was entitled to it, if I could 
get more. 

Q. Did you not intend to give them the benefit of anything you 
might sell the Elyton land stock for ? , 

A, I do not think that entered my head more than to wipe out 
the debt. 

Q. Yet it did not wipe it out ? 

A. Left a large balance. 

Q. You did not credit them up with anything? 

A. Jt went along having thissecurity. They then owed me about 
$1,500.00 individually, and the thing went along and afterwards, in 
1880 or 1881, in making up these old accounts, they were charged off. 

Q. Did you never hold stock as collateral security before? 

A. I do not remember; but since then [ always require it trans- 
ferred on the books unless the man is quite good. 

Q. Do you consider it as collateral ? 

A. Yes, sir. 

Q. You do not consider it your stock without giving them notice? 

Aa Yes, sir; if I had power to sell it. 

Q. When you transfer stock that you receive as collateral on the’ 

books of the company would you consider it your own ? 
276 A. Depends upon the agreement. 
Q. And you say if there is an agreement that you may sell 
it at any time that you consider it yours? 

A. No; I might be willing to account. It is under my control, 
but I am bound to return him the purchase of the stock. 

Q. At what time—when you make the actual sale? 

A. If I hoid stock for a party and I sell that stock and he was 
to come I would consider that I would settle with bim for what I 
got for it,and I would consider that I would be willing particularly 
where he owed me more than the amount. 

Q. The two-year statute of limitations to holders of property of 
bankrupts has nothing to do with your claims in this? 


(Defendants object as being illegal.) 


A. I claim all that the law will give me. 

Q. Right or wrong? 

A. I am speaking of the case before us. I do not say every case, 

Q. You are still friendly to Mr. Gilmer? 

A. I have never been unfriendly to him. He passes me without 
speaking to me—turns across the street. There is noman for whom 
I have done more in the city of Montgomery. 
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Q. Has he ever done anything for you? 

A. Not that I am aware of; he may have spoke a good word for 
me. I have never been a candidate for office and he never loaned 
me any money. I do not know but what he would have done it. 


(The several accounts of Gilmer & Co. and Gilmer & Donaldson 
here introduced to be attached as a part of this deposition.) — 


Redirect examination : 


Q. Did you ever consider that the debt due by Donaldson for 
which you held his land as security was wiped out by the transfer 
of this stock to yourself? 
277 A. No,sir; never took that account into consideration. 
Q. Mr. Morris, whose account is that ? 


(Handing paper to witness.) 


A. Gilmer & Donaldson. 

Q. When was that account opened with you ? 

A. The first entry is the 25th March, 1875. 

Q. What balance did they owe you on the 30th March? 

A. Owed me fifty dollars. 

Q. When did that account close ? 

A. That account closed—the last deposit, except the insurance 
stock, was the 3rd March, 1875. 

Q. Closed then ? 

A. That was the last entry. 

Q. What was due then? 

A. $2,397.63. 

Q. Whose account is that ? 


(Handing paper to witness.) 


A. J. N. Gilmer & Co. 

Q. When was that account opened ? 

A. September 26th, 1876. 

Q. When was that account closed ? | 

A. The last balance brought down—you want to know when it 
was closed ? 

Q. Yes, sir. 

A. The 26th April, 1880, there was a balance. The last credit, 
except the money deposited, was on the 30th May, 1879, which left 
a balance of $222.43 on the 26th April: that was the balance. On 
the Sth June, 1881, he paid $230.00 and on October 3rd, 1883, they 
paid $52.33, the balance of the account. 

Q. About the 3rd March, 1875, did Gilmer & Donaldson owe you 
three thousand dollars? 

A. No, sir; not to my recollection. The account is there. I can- 
not remember. 


for 
ed 


on 


or 
er 


JOSIAH MORRIS VS. JAMES N. GILMER. 245 
Q. Just look at it. 


(Handing paper to witness.) 


A. Oh, no; they owed me $530.00 the 30th March, 1875. 
278 Q. See if Gilmer & Browder—how much did they owe you 
on the 30th March, 1875? 


(Handing account to witness.) 


A. Gilmer & Browder, on the 30th March, 1875, owed me over 
three thousand dollars, fur which I have their note—never paid. 

Q.: Did J. N. Gilmer at that time have any private personal ac- 
count with you ? 

A. No, sir; never had one with me—at least my book-keeper says 
not. I told him to get every account. 

Q. State whether or not you received these certificates of stock 
from J. N. Gilmer to secure you any small balance that he might 
owe you. 

A. No, sir. 

Q. Or that he might owe the firm of Josiah Morris & Co. 

A. Never. 

Q. When you made these entries, after you had sold that stock to 
Woodward & Baldwin, state what your object in making them 


was. 
A. It was to get rid of accounts that I thought were worthless ; 


to settle the books; to close them up. 
Q. State whether or not you did guarantee these debts to your 


firm. 
A. It was always understood that whenever I made an individual 


transaction I generally say, “ Mc, this is an individual thing; I 


guarantee it.” 
JOSIAH MORRIS. 


I, J. K. Jackson, commissioner, do hereby certify that the evi- 
dence of the witness, Josiah Morris, was taken down under oath and 
subscribed by him in my presence on the 9th day of April, A. D. 
1885, at Montgomery, in Montgomery county, State of Alabama, 
and that I have personal knowledge of said witness. 

And I further certify that I am neither of kin nor of counsel to 
any of the parties to this suit nor in any manner interested in the 
result thereof. 


Witness my hand and seal. 
J. K. JACKSON, [t. s.] 


Commissioner. 
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279 Exhibits to Deposition of Josiah Morris. 
Agreement between J. C. Stanton and others. 


STaTe OF TENNESSEE, Hamilton County : 


This instrument, signed this 25th day of May, A. D. 1870, by John 
C. Stanton, D. N. Stanton, Moses I. Wickes, Wm. B. Greenlaw, 
Henrv M. Caldwell, Campbell Wallace, Samuel Tate, Josiah Morris, 
Thos. O. Glasscock, and James N. Gilmer, witnesseth : 

That for the purpose of purchasing lands in Jones’ Valley, in the 
county of Jefferson, in the State of Alabama, for locating, laying 
out, and building a town at the crossing or intersection of the Ala- 
bama & Chattanooga and the South & North Alabama railroads, 
the parties above mentioned have associated themselves together, 
under the name and style of the Alabama Land Association, and 
entered into the following agreement, to wit: | 

First. The point of the crossing or intersection of the two rail- 


roads, as above mentioned, shall be left to the decision of R. C. Mc- 


Calla, engineer of the Alabama & Chattanooga Railroad Company, 
and John T. Milner, engineer of the South & North Alabama Rail- 
road Company. 

Second. The purchase of any and all lands made or to be made 
at the intersection of the two railroads above mentioned, and for the 
purpose aforesaid, shall be made by Wm. B. Greenlaw, Josiah Mor- 
ris, and Jno. C. Stanton, as managers and agents, in the name of the 
Alabama Land Association, for and on account of the parties here- 
tofore mentioned, each of. said parties to have an undivided one- 
tenth interest in said purchase and to pay on demand one-tenth of 
the purchese-money, it being understood and agreed that any party 
desiring to sell his interest shall give the refusal of the same to the 
association by giving at least thirty days’ notice of his intention to 

sell, with the terms of the same, to the association, represented 
280 by Greenlaw, Morris, and Stanton, or to the president and 

secretary of a company hereafter to be organized and incor- 
porated. . 

Third. It is further understood and agreed that the Alabama 
Land Association shall give to the Alabama & Chattanooga Railroad 
Company and the South and North Alabama Railroad Company 
the right of way through the property purchased as above free of 
charge, and also donate to each of said railroad companies, for depot 
and other purposes, twenty-five acres of said land, the same to be 
conveyed in fee simple to the said railroad companies for the pur- 
poses mentioned herein. 

Fourth. Upon notification given by the managers or agents as 
aforesaid the parties hereto agree to organize themselves into an in- 
corporated company under the laws of the State of Alabama for the 
purposes mentioned above, and until such corporation is made and 
OER a majority in interest shall control the affairs of the Ala- 

ma Land Association. 2 
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In testimony whereof the parties have hereto set their hands and 
seals the day and date above written. 


J. C. STANTON. [u. s.] 
D. N. STANTON, 

Per T. J. CARLILE. L.§. 
W. J. WICKS. L. 8. 


WM. B. GREENLAW.  [L.s. 
HENRY M. CALDWELL, 


By J. T. MILNER. (x. s.] 
CAMPBELL WALLACE, 

By M. J. WICKS. [u. s.] 
SAM. TATE, 


By WM. B. GREENLAW. _[z.s.] 
JOSIAH MORRIS, 
By J. T. MILNER. (1. s.] 
THOS. 0. GLASCOCK, 
By F. M. GILMER, Jr. [L. s.] 
JAMES N. GILMER, 
By F. M. GILMER, Jr. [L. s.] 
In presence of— 
JOHN T. MILNER. 
THOS. J. CARLILE. 
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309 GILMER vs. MorRRISs. 


These papers are exhibits to the deposition of Josiah Morris, and 
are to be taken and considered as part of the same. 


April 22, 1885. 
GUNTER & BLAKEY, 
Solicitors for Plaintiff. 
SAYRE & GRAVES, 
TROY, TOMPKINS & LONDON, 


WATTS & SONS, 
Solicitors for Defendant. 


In Chancery, at Montgomery. 
J. N. GruMER vs. JostaH MoRRISs. 


Interrogatories to be propounded on behalf of defendants to Jno. T. 
Miller, who resides at Birmingham, Alabama. 


1. Do you know Francis M. Gilmer and Josiah Morris ? 

2. Do vou know anything in reference to the organization of the 
Elyton Land Stock Company? If so, state all you know. What 
agency did F. M. Gilmer wns in it? Who originally bought and 
paid for the land which constituted its capital stock ? 

3. How was the stock distributed? How came F. M. Gilmer to 
be a stockholder? If the stock was not issued in his name in whose 
name was it issued? If you answer that it was issued in the name 
of J. N. Gilmer, state why it was issued in the name of J. N. 
Gilmer. Who actually subscribed for the stock, J. N. Gilmer or F. 
M. Gilmer? What did J. N. Gilmer do in reference to the organi- 
zation of said company? Was he present at all? Was F. M. Gil- 
mer present, and what part did he take in said organization? What 
official position did F. M. Gilmer, at the time of the organization of 
the Elyton Land Company, hold in the South and North Alabama 

Railroad Company ? 
4. What influence did the fact of his being the president 
310 of that company have upon his action in taking the stock in 
the name of his son, J. N. Gilmer, instead of in his own 
name? 

5. Do you know what the financial condition of said F. M. Gil- 
mer was when he subscribed for said stock in the name of his son, 
aud what influence his financial condition had upon his action in 
taking the stock in the name of his son? 

6. State everything you may know in reference to the taking of 
this stock by F. M. Gilmer. and also whether he was allowed to take 
it as a matter of right or whether it was a matter of favor given by 
Josiah Morris. 

7. State anything else you may know upon this subject to the same 
extent as if you were specially interrogated. 

SAYRE & GRAVES, 
TROY, TOMPKINS & LONDON, 
WATTS & SON, 

Solicitors for Josiah Morris. 
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Oross-Interrogatories to Jno. T. Milner. 


1st Cross-interrogatory. Was not J. N. Gilmer’s name subscribed 
for $12,000.00 of the stuck of the Elyton Land Company? Was his 
subscription not recognized and the stock issued to him as to the 
other subscribers? Who were the other subscribers? Give their 
names and the amount of each subscription. Wasn’t J. N. Gilmer’s 
name recognized after such subscription as a stockholder in the 
company and represented at its meetings by himself or by proxy 
until such stock was transferred to Josiah Morris’ name in 1875? 
2d Cross-interrogatory. Did not Josiah Morris about 1881 buy 
the stock of James R. Powell in the Elyton Land Company? How 
much stock was it that he bought; was it not $40,000.00, or about 
that amount? If you know any fact tending to show in what esti- 
mation, as to value, Josiah Morris held Elyton land stock about that 
time, state all such facts. Did he look for an advance in its value 
or otherwise, and why did you say so? Did he increase his 
311 own holding of such stock at or aboutthattime? If you can 
do so, state what amount of dividends have been paid since 
and including the year 1881 on $6,000.00 of the stock of said com- 
any. 
‘ 3d Cross-interrogatory. Was not F. M. Gilmer’s influence as presi- 
dentof the South and North Alabama railroad as well or better secured 
by allowing the subscription for stock in the Elyton Land Com- 
pany to be made in the name of his son, J. N. Gilmer, as if in his 
own? How many children had the said F. M. Gilmer? Did not 
said F. M. Gilmer decline to take said stock for himself, and ask the 
privilege to be accorded to his son, J. N. Gilmer, and was not this 
granted or agreed to,and was not the subscription thus made in the 
name of the son? 
4th Cross-interrogatory. What agreement was made with Morris 
about paying for the stock for the several subscriptions or for trans- 
ferring the stock to him as security for the price of the subscription 
which was owing to him on account of his purchase of the land ? 
Had not Morris paid for the land, and did not the subscribers owe 
him each his pro rata of the purchase-money, and did he not agree 
to hold the stock as octal for the subscription price until it was 
paid, and did not all or many of the subscribers transfer their stock 
to him under this or some such agreement, and what agreement? 
5th Cross-interrogatory. Look on the books of the Elyton Land 
Company and state if Josiah Morris did not in 1881 surrender to 
the company at one time certificates for a me number of shares of 
stock,and how many, and have issued in lieu thereof the same 
number of shares, part to himself and part to other persons; and 
state how many shares were so surrendered, and whose or what 
shares were so surrendered, and to whom, and in what proportion 
they were reissued ; and state if the $6,000.00 standing in the name 
of complainant up to 1875 were not among the shares so surrendered 
and reissued, and also those formerly ari to James R. 
812 Powell, — recently purchased by said Morris; and now 
36—1 
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state whether or not the books of said company show to 
whom the stock originally standing in complainant’s name in 1875 
and then transferred to Josiah Morris was on such surrender in 1881 
reissued ; and, if yea, to whom was it reissued on such surrender in 
1881. Do not the said books simply show that at one time in 1881 
certificates for a large number of shares were surrendered and the 
stock divided among several persons, and that a smaller number of 
shares were reissued to Morris than he surrendered without showing 
to whom any particular shares so surrendered were reissued ? 
6th Cross-interrogatory. What is the present value of stock in the 
Elyton Land Company, as nearly as you can estimate the same, and 
what was its value in 1884? Was not its value at the beginning 
a matter of doubt and altogether prospective, depending upon 
the location and growth of a town where Recstaaionn now stands? 
Did not the value of the lands bought by Josiah Morris for the 
Elyton Land Company or with the view of organizing such a com- 
pany depend altogether or chiefly for their value on the location 
and co-operation of the railroads, of one of which you and F. M. 
Gilmer were officers, and of which other members of said land com- 
pany were directors ? 
7th Cross-interrogatory. Since 1875, if Josiah Morris had wished 
to give J. N. Gilmer any notice about paying the balance due Mor- 
ris on the subscription price for said stock subscribed for by J. N. 
Gilmer and to redeem the same before a sale thereof, or if he had 
wished or desired him to be informed of the time or place of con- 
templated sale of such stock, or if he had desired to inform him of 
any sale made of such stock, do you think the said Josiah would 
have been able to communicate easily with the said J. N. Gilmer ; 
and, if yea, why do you say so? Where did said Josiah and J. N. 
live? Did they not live in the same town, and did not the 
313 said J. N. do his banking business with the said Josiah ; and 
did he not see him almost daily ? 
GUNTER & BLAKEY, 
Solicitors for Complainant. 


V. M. ELMORE, Register. 


GUNTER & BLAKEY, 
Solicitors for Complainant. 


Filed in office April 2d, 1885. 


Let commission issue. 


THe State oF ALABAMA, Montgomery County: 
In Chancery Court, at Montgomery. In Equity. 
J. N. GitMER vs. JostaH Morris. 


To James M. Weatherly : 


Know ye that we, having full faith in your prudence and compe- 
tency, have appointed you commissioner, and by these presents do 
authorize you, at such time and place as you may appoint, to call 
before you and examine John T. Milner, as witness in behalf of de- 


- 
| 
i 
| 
: 
: 
| 


SS ev i 


ee ee . 
2 RR ea ae gee * 


4 a ee - . 


f 


JOSIAH MORRIS VS. JAMES N. GILMER. 283 


fendant in a cause pending in our chancery court of Montgomery, 
wherein James N. Gilioer is complainant and Josiah Morris is de- 
fendant, on oath to be by you administered, upon direct and cross 
interrogatories annexed to this commission, to take and certify the 
deposition of the witness and. return the same to our said court with 
all convenient speed under your hand and seals. 

Witness V. M. Elmore, register and master of said court, at office, 
this second day of April, A. D. one thousand eight hundred and 
eighty-five. 

Issued the second day of April, 1885. 

V. M. ELMORE, 
Register, &c. 


Directions. 


Ist. The headings or title of deposition should be in this 
form : 
314 “Deposition of A B, witness sworn (or affirmed) and exam- 
ined under and by virtue of a commission issued out of the 
city court of sre | in a cause therein pending between C 
D, complainant, and E F, defendant. 


“A B, witness, being duly sworn to speak the truth, the whole 
truth, and nothing but the truth, doth depose and say as follows: 

“To the first interrogatory he saith * * * , and soon.” 

2. When the witness has finished giving his evidence he must 
os his name to the same and cemmissioners certify as fol- 
ows: 

“We, the commissioners, do hereby certify that the evidence of 
the witness, A B, was taken down under oath and subscribed by 
him in our presence on the — day of , 18—, at ——-, in the 
county of and State of ——,and that we have personal knowledge 
or (if unacquainted with witness) that proof has been made before 
us of the personal identity of said witness; and we further certify 
that we are not of counsel or of kin to any of the parties to this suit 
or in any manner interested in the result thereof. 7 

‘, . LL Ss. 
i br 8] 


“Com’rs. 


3. The commissioners or acting commissioners will then fold the 
com mission, interrogatories, and answers thereto, together with any 
other writing deposed to by the witness, in a packet sealed with the 
name across the seal, put the title of the case and names of witnesses 
examined on the outside of the packet, and direct it to the register 
as named in the commission. 


JOSIAH MORRIS VS. JAMES N. GILMER. 


In Chancery, at Montgomery. 
J. N. GitMeER vs. Jostan MorrIs. 


Deposition of John T. Milner, witness sworn and examined under 

and by virtue of a commission issued out of the chancery 

315 court of Montgomery, Alabama, in a cause therein pending 

between J. N. Gilmer, complainant, and Josiah Morris, de- 
fendant. 


JoHN T. MILNER, witness, being duly sworn to speak the truth, 
the whole truth, and nothing but the truth, doth depose and say as 
follows: 


To the first interrogatory he saith: I know Francis M. Gilmer and 
_ Josiah Morris. 

To the second interrogatory he saith: The Elyton Land Company 
was organized as a stock company, with a capital of $200,000.00, 
under a special charter. This capital stock of $200,000.00 was in- 
tended to represent and did represent the value of the land upon 
which the city of Birmingham is now built, which said land was 
originally purchased and paid for by Josiah Morris. The stock rep- 
resenting the land before mentioned was distributed by Josiah Mor- 
ris to various persons as stockholders, he, Morris, holding the stock 
as collateral until the purchase-money therefor was paid to him. I 
understood F. M. Gilmer, Jr., to be one of the parties to whom Mr. 
Morris felt obligated to issue a portion of this stock. Whether or 
not it was so issued, I do not know. 

To the 3rd interrogatory he saith: I do not now recollect how the 
stock was distributed. As to the question how came F. M. Gilmer, 
Jr., to be a stockholder, I know nothing, except as stated above, the 
implied obligation on the part of Mr. Morris to issue a certain 
amount of the stock to said Gilmer. Ido not know in whose name 
the stock was issued. It was my impression that the stock above 
referred to was issued in the name of J. N. Gilmer, but I do not know 
this to be a fact, having never seen any record of it. At this time 
F. M. Gilmer, Jr., was president of the South and North Alabama 
R. R. Co. I know nothing of the other matters inquired of in this 
interrogatory. 

To the 4th interrogatory he saith: I know nothing of the matters 
inquired of — this interrogatory. 

o the Sth interrogatory he saith: I know nothing of the matters 
inquired of in this interrogatory. 
316 o the 6th interrogatory. I do not know that F. M. Gilmer 
took any of this stock in his own name or in the name of any- 
body else. As I understood the matter, Mr. Morris was not under 
any legal obligation to distribute any of the stock to any of the par- 
ties whatever, but there was an implied understanding between him 
and certain persons that he was to distribute the stock in certain 
an ge to them. 
o the 7th interrogaiory he saith: I cannot now recall any other 
fact relating to this subject. 
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Oross- Interrogatories. 


To the Ist cross-interrogatory he saith: Personally I know noth- 
ing of the matter and things inquired of in this inte tory. 

To the 2nd cross-interrogatory he saith: Personally I know noth- 
ing of the matters and thing inquired of in this interrogatory. 

To the 3rd cross-interrogatory he saith: I think F. M. Gilmer’s 
influence would have been as well secured if the stock had been 
given to J. N. Gilmer as if it had been given to F. M. Gilmer, at a 
preliminary meeting held in Chattanooga, in regard to the purchase 
of this land, at which meeting Mr. Morris was not present, F. M. 
Gilmer and myself being present, Mr. Morris, however, being re 
resented by proxy or otherwise. Mr. Gilmer asked that the stock 
which was to be allotted to him (F. M. Gilmer), if the purchase should 
be made, should be subscribed for and taken in the name of his son, 
J. N. Gilmer. Mr. Gilmer’s request was agreed to at that meeting. 
Whether the understanding had at that meeting was finally carried ° 
out or not I do not know, as I do not consider the agreements made 
there at that time had any binding force in law on any one. I do 
not know whether or not the subscription was finally made in the 

name of J. N. Gilmer or not. F. M. Gilmer had two children. 
317 To the 4th cross-interrogatory he saith: In regard to the 


payment of subscription for stock, I only know of the arrange- 
ment made between Mr. Morris and myself; he agreed to carry and 
did carry my stock until I was able to pay for it. As heretofore 


, stated, Mr. Morris had purchased the land, and I, speaking for my- 


self, did owe him for my pro rata share of the purchase-money or 
subscription, and my stock was held by him until it was paid for. 
I don’t know what arrangement was made with other parties. . 

To the 5th cross-interrogatory he saith: As to the matters inquired 
of in this interrogatory, I will state that I have never seen a page of 
any of the records of the Elyton Land Company in my life, and 
therefore know nothing personally of these matters, and I do not 
feel at liberty to demand an inspection of the books of said company, 
but would suggest that my brother, Willis J. Milner, of Birming- 
ham, who is secretary and treasurer and custodian of the books of 
ear company, be interrogated upon the matters contained in said 

ks. 

To the 6th cross-interrogatory he saith: The present value of Ely- 
ton Land Company stock is at least ten for one, and it was that much 
or more in 1884. Its value at the beginning depended on the growth 
of the city of Birmingham, and was somewhat speculative, of course 
and depended partially for its success upon the ab aera of the 
railroads, of one of which railroads, the South and North Alabama 
R. R. Co., F. M. Gilmer and myself were officers. 

To the 7th cross-interrogatory he saith: J. N. Gilmer and Josiah 
Morris have lived in the city of Montgomery since 1875, and could 
have easily have seen each other every day in the week. I know 
nothing of where J. N. Gilmer did his Soaihen business. I believe 
I have stated everything I know in relation to the subjects inquired 


. about in these interrogatories. 
JOHN T. MILNER. 
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STATE OF ALABAMA, Jefferson County: 


I, the commission-, do hereby certify that the evidence of 
318 the witness, John T. Milner, was taken down under oath 
and subscribed by him in my presence on the 13th day of 
April, A. D. 1885, at Birmingham, in said county and State; that I 
have personal knowledge of said witness; and I further certify that 
I am not of counsel to any of the parties to this suit or in any man- 
ner interested in the result thereof. 
Witness my hand and seal this 13th day of April, 1885. 
JAMES WEATHERLY, [L. s.] 
Commissioner. 
Costs: Commissioner’s fee, $5.00. 


: Agreement of Counsel as to Schedule in Bankruptcy ef F. M. Gilmer, Jr. 


In Chancery, at Montgomery. 
J. N. GILMER vs. JOSIAH MorRIs. 


It is agreed by counsel that the schedules in bankruptcy of F. M. 
Gilmer, Jr., contain the following entry as to his indebtedness to Jo- 
siah Morris: “ Josiah Morris, Montgomery, Ala., banker, balance due 
money loaned at divers times, amount unknown.” 


April 22, 1885. 
GUNTER & BLAKEY, 
For Complainant. 
SAYRE & GRAVES, 
WATTS & SONS, 
TROY, TOMPKINS & LONDON, 


For Defendant. 
Filed in office this 22d day of April, 1885. 
V. M. ELMORE, Register. 


319 Motion to Suppress Part of Answer of F. M. Gilmer, Jr., to 
Interrogatories. 


In Chancery, at Montgomery. 
J. N. GILMER vs. J. Morris. 


The defendant moves to suppress the following words, in answer to 
the first interrogatory in the lenssltion of F. M. Gilmer, Jr., No. 1, 
to wit: “ The said parties purchasing the lands offered to the rail- 
road company the same at cost, which the company declined,” on 
the ground that the same is not responsive to any interrogatory and 
is irrelevant. 
April 22d, 1885. 

WATTS & SONS. 

SAYRE & GRAVES. 

TROY, TOMPKINS & LONDON. 


Filed in open court this 22d April, 1885. 
V. M. ELMORE, Register. 
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Decretal Order. 
In Chancery, at Montgomery, Ala. In Vacation. 


J. N. GItMER vs. Jos1AH Morris. 


This cause was submitted, at the last term of the court, on the mo- 
tion of defendant, Josiah Morris, to strike from the file the amend- 
ment to the bill filed on October 7, 1884, and the further consideration 
of said motion is held for decree in vacation ; and on consideration 
it is ordered, adjudged, and decreed that the said motion be, and 
the same is hereby, overruled. 


April 29, 1885. 
JNO. A. FOSTER, Chancellor. 
Received from hands of chancellor and filed in office April 29, 
=e V. M. ELMORE, Register. 
320 Decree. 


In Chancery, at Montgomery, Ala. In Vacation. 


J. N. Grimer vs. JostanH Morris. 


By a mortgage the legal title passes to the mortgagee. This is 
not true of a verbal mortgage, which is but equitable, for in the 
case of Knox v. Wilson, in MSS., it is held that the mortgagor can 
claim his exemption of personal property against such.a verbal en- 
cumbrance. 

-It is not disputed that a mortgagee ir possession after the law 
day holds adversely to the mortgagor, and that his possession ripens 
into a title of realty after ten years and of personalty after six years. 

It is also conceded that a mortgagor in possession does not hold 
adversely to the mortgagee, but by permission and in subordination 
to the title of the mortgagee, and therefore such a possession will 
not ripen until the expiration of twenty years. 

Whenever the legal title and the possession are in the same per- 
son, the possession is adverse. This is the general rule, and prob- 
ably there can be found no exception to it. I repeat, the legal title, 
accompanied by ion, whether of real or personal property, 
makes the possession adverse to all persons, and will be sufficiently 
so to destroy any lien or equity which is not asserted before the bar 
of limitations is complete. 

' Now the question to be determined is— 

1. Whether Josiah Morris has held the legal title and the posses- 
sion of this stock for more than six years. 

2. Whether J. N. Gilmer has asserted or Mr. Morris has recog- 
nized any equity or lien upon them during the six years before the 
filing of this bill. 

1. It is admitted that Morris has had, through himself or his 
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assignee, possession of the stock since 1875, and we are to consider 
only whether the legal title has been in him. 
The general rule is that the legal title does not pass to the 
321 _ pledgee of-personal property, but instead of the legal title the 
possession and the right of possession passes to the pledgee. 
In such cases there is an exception to the general rule, that the 
holder of the legal title can sue for and recover the property. Here 
the pledgor holding the legal title cannot recover, and the pledgee, 
having but a lien or equity, can retain possession. Possession is 
substituted for title by the exigencies and circumstances of the case. 
But there is an exception to this general rule which is fully recog- 
nized. In Jones on Pledges, S. 153, the learned author lays down 
fully the exception, and I have not found any authority which satis- 


_ fies me that the doctrine set out by him is untenable. 


If jewels or clothing or furniture or other tangible personal prop- 
erty is placed in the hands of the pledgee he gets no title but only 
the right to hold possession. This possession without title may not 
be sufficient to be regarded as adverse to the pledgor. I am of the 
opinion that the weight of authority is against such possession be- 
ing adverse, and that the pledgee cannot successfully interpose the 
bar of the statute of limitations against the pledgor as to such prop- 
erty so held. The language of said section 153, which I hereby 
adopt, is: “153. A transfer of the legal title is not inconsistent 
with the existence of a pledge. On the contrary, it is true that in- 
corporal property, being incapable of manual delivery, cannot gen- 
erally be pledged without a written transfer of the title. Collateral 
securities, such as negotiable instruments, stocks in incorporated 
companies, and choses in action generally, are pledged in this 
mode.” Such transfer of the title performs the office that the delivery 
of possession does in case of a pledge of corporal property. The 
transfer of the title, like the delivery of possession, constitutes the 
evidence of the pledgee’s right of property in thething pledged. In 
such case, although the pledgee receives the apparent legal title, the 

general property in the security remains in the pledgor. 
322 Wheneveritappears by thetermsofthecontract that the debtor 

has a legal right to the restoration of the security on payment 
of the debt he may be said to have the general property in it. This 
general property is nothing more than a legal rig t to the restora- 
tion of the thing pledged on payment of the debt.” ee 

It will thus be seen that the pledgee of these stocks has had the 
legal title and the possession of them. Although not a mortgagee, 
his relations to the pledgor are the same as those of a mortgagee to 
the mortgagor, so far as title and ion go. The mortgagor has 
that same “ general title” or “ right to the restoration” of the prop- 
erty “on payment of the debt.” I therefore conclude that the pos- 
session of Josiah Morris has been adverse to the rights of J. N. Gil- 
mer. 

2. Iam not able to discover that Mr. Morris has so recognized 


_the rights of Mr. Gilmer as to interrupt the running of the statute 


of limitations. The mere fact that he now in his testimony explains 
the transaction without any consent to recognize and act upon Mr. 
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Gilmer’s claim is not such a recognition. In fact, if every day since 
1875 he had given such an explanation the effect would not have 
to stop the running of tk< statute. His holding was always subject 
to Gilmer’s right to redeem, and if he recognized the right to redeem 
all the time, until the expiration of six years, his possession con- 
tinued to be adverse. A recognition of his right to redeem after- 
wards would revive that right if legally made. 

The statute of limitations began to run as soon as the right to re- 
deem existed. In case of a mortgage, the statute begins to run in 
favor of the mortgagee in possession on the law day of the mort- 
gage, because the right to redeem begins on that day, and the right 
to redeem by paying the debt in this cause began on the first day of 
the transaction. The statute of limitations, therefore, is a bar to the 
rights of the complainant in this cause. 

I do not cite the authorities in this opinion. They have been 

collected with great-industry by counsel, and the points 
323 have been ably presented; but I have announced my con- 
clusion after a careful examination of the authorities cited. 

There are several other questions in the cause which have been 
— examined, but I do not care to write my opinion upon 
them. 


In Chancery at Montgomery, Ala. In Vacation. 
J. N. Grimer vs. Jostan Morris. 


This cause was submitted for decree at the last term of the court 
and held for consideration, in vacation, on the pleadings and testi- 
mony, as noted, and on consideration it is ordered, adjudged, and 
decreed that complainant is not entitled to relief, and that this bill 
of complaint be, and the same is hereby, dismissed out of this 
court. 

Let complainant pay the costs of this suit, for which executiov 
may issue. | 

April 29, 1885. 

JNO. A. FOSTER, Chancellor. 


Received from hands of chancellor and filed in office April 29, 
1885. 
V. M. ELMORE, Register. 
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(Opinion of Supreme Court.) 
Supreme Court, 3rd Div. December Term, 1885. 


J. N. GILMER 


v8. No. 988. 
JosIaH MorRISs. 


Appeal from Montgomery chancery court. 


A part of Exhibit A to the plea filed by defendants in case of J. N. 
Gilmer v. Josiah Morris & Co. on the 1st day of November, 1886. 


324  SoMERVILLE, J.: 


The view of this bill most favorable to complainant is that of 
one filed for the purpose of redeeming certain shares of corporate 
stock alleged to have been deposited with the defendant by way of 
pledge or collateral security; or, more accurately speaking, to hold 
the defendant liable for the appreciated value of the stock, upon the 
ground that he had sold it without authority and without any no- 
tice to the complainant, who claims to be the owner and the pledgee. 
It is very questionable, however, whether the allegations of the bill 
will bear this construction, if subjected to proper criticism and con- 
strued with requisite strictness against the pleader. The deposit of 
stock is averred and proved to have been made in the early part of 
the year 1871. The bill was filed on the 7th day of July, in the 
year 1884, or more than thirteen years after the original deposit. 
There is neither averment nor satisfactory proof of any recognition 
on the defendant Morris’ part of any existing trust relationship be- 
tween himself and the complainant intermediate between the time 
of the original transaction and the filing of the biil. In the year 
1881 the defendant sold the stock in controversy, it being then of 
less value than the amount of his pecuniary demands claimed to be 
secured by it. After that time it appreciated rapidly in value and 
is shown by the evidence to have reached eight times its par value. 
The bill was, on the hearing of the cause, dismissed by the chancel- 
lor - barred by lapse of time, and the complainant brings this ap- 
peal. 

It is our opinion, after very careful consideration of the law and 
facts of the case, that the bill was wanting in equity as an attempt 
to enforce a stale command, and that the decree was free from error. 
Cunsidering the transaction, in the first place, as a mere ordinary 
pledge of stock, rather than as partaking of the nature of both a 
pledge and a mortgage, as it may well be construed to be, we never- 
theless deem the complainant’s right of redemption to be barred by 

the lapse of time. It is true that we find the rule declared 
325 in the old books, and reiterated in many adjudged cases, 
ancient and modern, that if no time of redemption is fixed 
by the parties the pledgor has his lifetime within which to redeem, 
unless quickened by notice, or through the intervention of a ccurt 
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of equity. This principle, however, is not in harmony with the 
more modern and, as we consider, the sounder and better rule, which 
is to exact of all claimants in cases of this character, analogously to 
the redemption of mortgages, the exercise of renapehie: diilaemies 
in the enforcement of their equitable demands, at the risk of being 
debarred of all relief. It may be, as often said in the text books, 
that, strictly speaking, the statute of limitations does not run against 
a pledgor, in an ordinary case of pledge, unless there is shown to 
be an adverse possession by the pledgee, brought home to the knowl- 
edge or notice of the pledgor. But staleness of demand, which is a 
defense peculiar to courts of equity, rests on another, though no 
doubt analogous principle, which is to visit on one who sleeps on his 
rights the fruits of his own negligence and infirmity of purpose. 
2 Story’s Eq. Jur., § 1884. The doctrine of staleness may properly 
be said to be “founded in its origin upon a sound public policy, 
which has a just regard for the preservation of the peace of society. 
It. is of the utmost moment that there should be some end to law- 
suits, an unreasonable encouragement of which is disastrous to the 
welfare of any government. Hence, reasonable diligence in the 
assertion of one’s rights in the courts is properly exacted, not less 
than the exercise of conscience and good faith.” 

Nettles v. Nettles, 67 Ala., 599. 

The growing importance of trade and commerce, with the increase 
of the means of rapid transit and speedy communication, have 
tended in modern times to shorten the period allowed by courts of 
equity beyond which a demand is considered stale on the ground of 
laches. The common law is no rigid system of unbending iron rules, — 
but the elasticity of its principles is daily yielding to the growing 

wants of an advancing civilization. A rule of absolute re- 
326 _— pose has, accordingly, been — in comparatively modern 
times, which is applicable to all human transactions open to 
judicial investigation, and by common consent is fixed at a period. 

Garrett v. Garrett, 69 Ala., 429. 

The doctrine of staleness accommodates this rule to the equities 
of each particular case. If it were otherwise the numberless mer- 
cantile and other transactions of our te per towns and cities 
would in due course of time oppress the courts with a burden of 
litigation which they would be incapable of enduring. No soand 
reason is perceived why the redemption of pledges should constitute 
an exception to this salutary principle. There is nothing in the 
relation of pledgor and pledgee which makes an invasion of the 
general rule, as applicable to them, either proper or desirable. 

And such, in our judgment, is the current of authority among the 
law writers, and especially the more recent ones. We accordingly 
find in Story on Bailments the principle asserted, that while pre- 
scription of the statute of limitations does not run against a pledgor’s 
right of redemption, yet that, after a long lapse of time, if no claim 
for redemption is made, the right will be deemed to be extinguished, 
and the property will be held to belong absolutely to the pawnee.” 
“Under such circumstances,” it is added, “a court of equity will de- 
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cline to entertain any suit for the purpose of redemption. A like 
rule is adopted in the common law jn cases of mortgages.” 

Story on Bailments (8th ed.), § 346. 

So, in the recent Treatise of Mr. Schouler on Bailments, after as- 
serting that modern prescription, as applicable to pledges, runs 
rather by lapse of years than the uncertain span of human life, and 
that “time puts an absolute barrier to the pursuit of all such reme- 
dies, irrespective of the living or dead,” the author further observes: 
“Strictly speaking, the statute of limitations does not run against 

a pledge; but inasmuch as it runs against the pledgee’s en- 
327 forcement of the secured debt or engagement, so will equity 

decline to entertain the pledgor’s bill for redemption if he or 
his representative bring it unreasonably late, for the property will 
then be conclusively presumed to have vested in the pledgee.” 

Schouler’s Bailmenis, 225. 

The same principle is recognized by other authorities in language 
but slightly different: Wood on Lim. Actions, p. 54, § 22; McClenny 
v. McClenny, 49 Amer. Dec., 738; Whelan v. Whelan, 26 Ohio St., 
131; Colebroke on Coll. Securities, § 132. In White Mountain R. R. 
Co. v. Iron Co., 50 Vt., 57, the reason for extinguishing the pledgor’s 
right to redeem in such cases seems to have been placed on the 
theory that an unreasonable delay in asserting it raises the pre- 
suinption that the pledgor has relinquished his title in satisfaction 
of the debt. 

Another and perhaps equally as good reason is the running of 
the statute of limitations against the pledgee, operating to bar the 
enforcement of his debt against the pledgor personally. 

Schouler’s Bailments, 224, 225. 

This is upon the principle that courts of conscience favor the 
feature of reciprocity in its enforcement of equitable rights. 

What lapse of time shall be regarded as rendering a pledgor’s 
right of redemption stale cannot, of course, be formulated into any 
fixed rule applicable to all cases. Each case must necessarily de- 
pend upon its own circumstanees, having regard not alone to the 
mere question of time, but also to the circumstances and relative 
situation of the parties, the nature of the property pledged, whether 
stationary or fluctuating in value, and other facts affecting the just- 
ness or equity of the right asserted. It is therefore, as said by Mr. 
Schouler, “ largely a matter of judicial discretion.” 

Schouler’s Bailments, 225, note 2. 

It is not questioned, so far as we know, by any authority 

328 that the pledgor may always claim at least the period of six 

years or the full period of time during which the pledgor is 
permitted to sue upon his secured debt or engagement. 

In Humphries v. Terrell, 1 Ala., 650, it was held that the right of 
both a pledgor and of a mortgagor to redeem personal property would 
be barred in six years, and the plea of the statute of limitations of 
six years in that case was held good as a bar to the pledgor’s right 
to redeem, without any positive evidence of an adverse possession. 
There is other respectable authority for the same view. But 
this case, in the phase of it now under consideration, does not nec- 
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essarily require that we should carry the rule to this extent. The 
case of a mere pledgee, it is apprehended, is different in some mate- 
rial aspects from that of a mortgagee in possession, in whose favor 
the statute of limitations commences to run from the law day of the 
mortgage, because of his presumed adverse holding from that time. 
Byrd v. McDaniel, 33 Ala., 18; McCoy v. Gentry, 73 Ala., 105. All 
that we need say on this particular phase of the case is that the 
pledgor will be barred by delaying for an unreasonable length of 
time, which must be determined by the varying facts and equities 
of each particular case. In Waterman v. Brown, 31 Penn. St., 16, 
the court refused to grant relief on a bill filed for the redemption of 
certain shares of bank stock after the lapse of eleven years, the stock 
having in the meanwhile risen in value. The court, adopting the 
rule announced in Humphries v. Terrell, supra, held that the plain- 
tiff’s equity was barred by a delay of six years after the debt fell due, 
a demand for the debt being presumed to have been made in a rea- 
sonable time. The stock there in controversy, as here, had been 
transferred to the defendant, and, having remained for a long time 
of less value than the amount of the secured debt, it was deemed to 
have been abandoned in satisfaction of it by mutual acquiescence. 
“We should administer equity very badly,” said Lowrie, C. J., “if we 

should allow the plaintiff to treat the stock as the defendant’s 
329 for so long a period, and the debt as paid by it, and then to 

claim the benefit of a rise in value occasioned by no merit of 
his.” Soin Roberts v. Sikes, 30 Bart. (N. Y.), 173, it was held that 
a bill to redeem certain pledged stocks which had been transferred 
to the pledgee on the books of the company must be brought within 
ten years from the time the secured debt became due, by analogy, 
no doubt, to the statute of limitations governing claims to personal 
property in courts of law. 

It is well settled that a much shorter time will be allowed the 
pledgor within which to exercise the right of redemption where he 
seeks to make a profit out of the unexpected rise in the value of 
pledged stocks than where he seeks merely to compel the pledgee to 
account for a surplus received by him from the sale of the stocks in 
ordinary cases. houler’s Bailments, 225. 

The case of Hancock v. Franklin Ins. Co., 114 Mass., 155, cited 
and relied on by appellant’s counsel, was obviously a case of the 
latter kind, and was determined, strictly speaking, rather on the 
ground of the statute of limitations than upon any alleged staleness 
of the demand. This rule of redemption is clearly analogous to 
the one which requires the exercise of any similar option i prop- 
erty, real or personal, to be put in action with reasonable diligence. 
There is something in the nature of fluctuating stocks which makes 
the principle especially just when applied to them. Assaid by Mr. 
Justice Miller in a recent case decided by the Supreme Court of 
the United States, “ The injustice is obvious of permitting one hold- 
ing the right to assert an ownership in such property to voluntarily 
await the event, and then decide, when the danger which is over 
has been at the risk of another,to come in and share the profit.” 
Twin Lick Oil Co. v. Marbury, 91 U. S., 587. : 
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The court observed further that while a different rule would 
apply to property not subject to rapid fluctuations in value, 
330 yet where property is of this character courts require “ prompt 
action in all who hold an option, whether they will share its 

risks or stand clear of them.” 

These observations apply with great force to this case. Thestock 
in question is shown, at one time during the period it was pledged, 
to have been worth as little as twenty cents on the dollar. 

At the time of its sale by the defendant it was not above par. 
When the bill was filed it had rapidly increased in value, and dur- 
ing the progress of the cause reached about eight times its par value, 
or nearly forty times the lowest rate to which it had once fallen. It 
is manifest that in cases like this justice can be administered only 
by curtailing the period allowed for exercising the option of redeem- 
ing within bounds which reasonably conform it to the equities of 
the peculiar emergency. 

Upon this state of facts we hold that the complainant’s right of 
redemption was a stale demand and must be deemed to have been 
barred by unreasonable delay in its assertion. Sleeping on his rights 
for so great a length of time constitutes a degree of laches now fatal 
to their enforcement. 

There is another analogous view of this case, incidentally adverted 
to by us above, and which is equally fatal to the maintenance of the 
bill. It is the defense of the statute of limitations of six years, the 
ground upon which the case was decided by the chancellor. 

The transfer of the stock in controversy is something more than a 
mere pledge. It partakes of the nature of both a pledge and a mort- 
gage, because the transferee holds both the possession and the title 
of the thing transferred. 

The chief difference between a pledge and a mortgage is that in 
the former possession is transferred and in the latter title usually 
unaccompanied by possession. No reason is perceived why the two 
forms of security may not be combined in one, as is here done. 

Casey v. Cavaroe, 97 U. S., 467-477. In Nabring v. Bank of 
331 Mobile, 58 Ala., 204, it was said, arguendo, that a transfer of 

stock like that in the present case was rather a pledge than a 
mortgage, following the view expressed in Wilson v. Little, 2 N. Y., 
442. But the decision of this point was a dictum, inasmuch as it 
was immaterial and unnecessary, the same result following whether 
the transfer was construed to be the one or the other. In this aspect 
of the law, to which I am not averse, there can be no room for dis- 
putation as to the fact that the case made by the bill was barred in 
six years from the day of forfeiture, there being no proof of any rec- 
ognition of the complainant’s title within this period, and therefore 


a presumed adverse holding by the defendant. 


a v. McDaniel, 33 Ala., 18; Humphries v. Terrell, 1 Ala., 


Waterman »v. Brown, 31 Penn. St., 161, supra; Jones on Chat. 
Mort., §§ 771-772. : 


The bill was properly dismissed and the decree of the chancellor 
is affirmed. 
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Stone, C. J.: 


The spirit of modern jurisprudence is to shorten the time in which 
business transactions may be made the subject of judicial conten- 
tion. Statutory bars are shortened and the courts of the country at 
the present time are much more inclined than they formerly were 
to discourage and discountenance the stirring up of ancient or stale 
demands. The theory on which the modern policy rests is that 
claims of real merit in these stirring times will not be permitted to 
slumber through an indefinite or unreasonable number of years; 
and when the case presented is one of patent inequility, one in 
which the right claimed has no corresponding liability resting on 
the claimant, courts are much more averse to granting factive relief 

than if the liabilities were mutual. | 
302 This court has placed itself unmistakably on|the side of 

the shorter limitations and the discouragement of stale 
claims. 

James v. James, 55 Ala., 525. 

Gordon v. Ross, 63 Ala. 

Cotton v. Cotton, 75 Ala., 345. 


I have read and scrutinized the testimony in this record with very 
great and painstaking care. I find not a semblance of proof that at 
any time after the spring of 1875 any credit was extended to F. M. 
Gilmer, to J. N. Gilmer, or to any of the firms with which the latter 
was connected on the faith of the stock in the Elyton Land Com- 
pany asa security. Ido not find it was ever mentioned between 
the parties or had in contemplation in connection with any of their 
dealings when they took place; on the contrary, the proof is that 
whenever any credit was extended by Morris or Morris & Co. to F. 
M. Gilmer, either for himself or for any of J. N. Gilmer’s firms, 
other sources of payment were looked to and stipulated for; and, 
in fact, I do not find the stock was ever spoken of or looked to as a 
means of security or source of payment in any of the credits ex- 
tended by Morris after the stock was transferred and placed with 
him in 1871, except what is hereafter stated. Ifit was thought of—a 
security for any future credits the present record contains no proof 
of it. It may be, and probably is, true that after those debts were 
contracted Morris intended that if the stock ever became of suffi- 
cient value he would resort to it as a means of security and pay- 
ment as far as it would go, but there is neither averment nor proof 
of any agreement to that effect. This, if entertained at all, wasa 
mere uncommunicated intention and does not amount to’a recog- 
nition of appellant’s continued claim or ownership of stock, unless 
what is hereafter stated shows such to have been the intention, nor 
does the fact that Morris, up to the time he disposed of the stock in 
1881, wouid have been willing to have the stock redeemed if the 

Gilmers, or either of them, would pay lim the several liabil- 
333 ities under which they rested vary the question. That, at 
most, wus a mere uncommunicated mental purpose, perhaps 
not thought of nor entertained at the time it aver have been pos- 
sible of performance—a mere afterthought which any sane man 
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would entertain who held a large claim and insufficient means of 
collection. There must, in the nature of things, be a time in all 
such transactions when the pledgee or mortgagee ceases to look 
upon the thing pledged or mortgaged as a continuing security fora 
subsisting demand and commences to treat it as his own property, 
made such by the pledgor’s delay and laches. I repeat, there is no 
testimony—not the slightest—of any act done or word spoken after 
the transfer of the stock on the books in 1875 tending to show that 
any transaction was had between the parties in which the stock was 
to any extent a factor, unless the following question and answer 
furnish such testimony. Morris, while being examined asa witness, 
was asked: “ Then how can you say, Mr. Morris, as you have said, 
that Mr. Gilmer agreed with you that that stock should be held by 
you as collateral for anything that he or Gilmer & Donaldson or 
Gilmer, Browder & Co. did owe or might owe ?” 

The Mr. Gilmer here referred to was F. M. Gilmer. To this Mor- 
ris answered: “ Yes, sir; it is the truth, because I talked to Mr. 
Gilmer very frequently about it, threatening to sell it.” 

The firm of Gilmer, Browder & Co. was formed in 1868 and ex- 
ired in 1873 or 1874, when the firm of Gilmer & Donaldson was 
ormed. The latter firm expired at the death of Mr. Donaldson, in 

1876. The last transactions had between Morris and Gilmer & Don- 
aldson, of which we have any testimony, were deposits in March, 1875, 
and execution against J. N. Gilmer, levied on the stock and paid by 
Morris, charged against that firm in July, 1875, , 
No date is fixed by the witness, nor in any other way, when Mor- 

ris talked to Mr. Gilmer very frequently about it, threatening 
334 tosellthestock. Whether it was before er after the transfer of 

the stock on the books, or, if after, how long after, we have 
no means of finding out. We cannot say it was later than 1876 or 
as late as 1876. We have Morris’ uniform testimony that he ceased 
to look to it as an available demand after the actual transfer of the 
stock in 1875, and we cannot say there is any testimony which con- 
tradicts this. True, he had some collateral in his hands, considered 
at the time of little or no value, though from one of them he real- 
ized as much as $900 as late as 1880. This sum, however, and the 
stock, sold at par, fell far short of indemnifying him or paying him 
the combined indebtedness of F. M. Gilmer and the various firms in 
which J. N. Gilmer was a partner. On the most liberal interpre- 
tation there is no testimony of any transaction which recognizes that 
Gilmer had any claim on the stock which we can affirm took place 
within eight years of the filing of this bill. 

Sanders v. Askew (MS.), at thisterm. Whatever class the present 
transaction may have previously belonged to, when by the transfer 
on the books the title to the stock became vested in Morris it ac- 
quired the properties of a chattel mortgage, the thing meat noe 
being in the possession of the mortgagee. For nine years Morris 
held both the title and the possession of the stock, and during all 
that time Gilmer is not shown to have asserted any claim to it. In 
Humphries v. Terrell, 1 Ala., 650, decided by this court more than 
forty years ago, it was held that six years’ possession of a chattel 
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pledged, without demand made or recognition of the pledger’s 
right, vested a complete title in the pledgee. That case has not 
been overruled, and I am not inclined to overrule. All men will 
admit that a period of six years vests in a mortgagee a title to a chat- 
tel held for that length of time in independent right. We are asked 
to so far modify the chancellor’s decree as to make it a dismissal 
without prejudice to another suit. The submission in this cause 
was on pleadings and evidence. When such is the case, if it be 

desirable to have the special ruling of the court on the plead- 
335 ings, it is customary to prefer a request therefor. That does 

not appear to have been done in this case. The ruling of 
the chancellor was on the testimony, and, governed by it alone, he 
reached the conclusion that complainant's claim was barred by 
staleness. We have examined the testimony with great care, and 
have reached the conclusion that the chancellor did not err in his 
rulings on the testimony nor in the application of the law thereto. 
If the bill had been all the complainant could desire; if it had 
averred acts of recognition by Morris, so as to relieve the claim of 
the imputation of staleness, the proof in the present record would 
not sustain such averments. 

The claim under the proof would still be stale and barred on that 
account. This is not a case of sufficient proof and insufficient 
averment. If it were we would grant the motion and dismiss with- 
out prejudice. 

Cameron v. Abbott, 30 Ala., 416. 
Munchus v. Harris, 69 Ala., 506. 
Gilmer v. Wallace, 75 Ala., 220. 

Glass v. Glass, 76 Ala., 368. 

2 Dan. Chan. Prac., 994, 957. 


The record makes no such case. Weare asked to grant the order, 
not because the — has shown a right to recover, but fails 
Comes defective pleading. The naked proposition is that the 

complainant is entitled to the order that he may have a chance to 

aver and prove a better case. Would it not be an anomaly if we 
were told that where the pleadings and proofs are both insufficient 
the dismissal will be without prejudice; and yet, if the pleadings 
be good and the proof insufficient, the decree will be absolute and 
final? Such practice is sanctioned by no sound precedent, and is 
diametrically opposed to that wholesome principle of equity prac- 
tice which discourages the re-examination of witnesses once exam- 
ined, —- for good reasons satisfactorily shown, and discounte- 
nances enlargement of publication in the absence of a very strong 
showing. 

John v. Glascock, 2 Ala., 249. 
336 Grier v. Campbell, 21 Ala., 327. 

Rumbly v. Stanton, 24 Ala., 712. 

Lanier v. Hill, 30 Ala., 111. 

Malone v. Carroll, 33 Ala., 191. 

Smith v. Coleman, 59 Ala., 260. 
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Hammersly v. Lambert, 2 Johns’ Ch., 432. 
1 Dan. Chan. Pract., 948="49. 


We decline to modify the decree of the chancellor. 


OFFICE OF CLERK OF THE SUPREME COURT. 
I, John W. A. Sanford, certify that the foregoing pages, numbered 
from 1 to 20, inclusive, contain a full, true, and correct copy of the 
opinion rendered by the supreme court in the above-entitled cause 


on file in this office. 
JOHN W. A. SANFORD, 
Clerk of the Supreme Court of Alabama. 


337 (Here followed index, omitted in printing. See general 
index.) , 


338 . Agreement of Counsel as to Record in Chancery Court. 


In the Circuit Court of the United States for the Middle District of 
Alabama. In Equity. 


James N. GILMER 
against No. 89. 
JostAH Morris, F. M. BILina. 


In the above-entitled cause it is agreed that the foregoing printed 
record of the chancery court, at Montgomery, in the State of Ala- 
bama, together with the opinion of the chancellor on the hearing 
and the opinions of the supreme court of the State of Alabama on 
appeal and on the application for a rehearing in the case of James 

. Gilmer versus Josiah Morris & Co., shall be received and read in 
evidence on the hearing of this cause as though the same was duly 
and properly certified by the proper officers agcording to law. 

This 19th December, 1887. 

TROY, TOMPKINS & LONDON, 
Solicitors for Defendants. 
BRICKELL, SEMPLE & GUNTER, 


Sol’s for Compl't. 
Filed Dec. 19, 1887. 
J. W. DIMMICK, Clerk. 
339 Certified Copy of the Decree in the Supreme Court. 
Supreme Court of the State of Alabama. December Term, 1885. 


SUPREME CourT, WEDNESDAY, January 27, 1886. 


The court met pursuant to adjournment. 
Present: All the justices. 


Montgomery Chancery Court, 3rd Div. 


J. N. GILMER 
v8. 988. 
JostaH Morris. 


Come the parties, by attorneys, and the record and matters therein 


me 
ba 


~-—- 


JOSIAH MORRIS VS. JAMES N. GILMER. . 299 


assigned for errors being argued and submitted and duly examined 
and understood by the court, it is considered that in the record and 
proceedings of said chancery court there is no error. It is therefore 
considered that the decree of said chancery court be in all things 
affirmed. It is also considered that the appellant and F. H. Mer- 
ritt and F. M. Gilmer, sureties on the appeal bond, pay the costs 
of appeal in this court and in the chancery court. 
Clopton, justice, not sitting. 


OFFICE OF THE CLERK OF THE 
SUPREME CourT OF ALABAMA. 


1, John W. A. Sanford, certify that this page contains a full, true, 
and correct copy of the judgment rendered by the. said supreme 
court in the above-entitled cause as the same appears on the min- 
utes of the said supreme court on file in this office. 

In witness whereof I have hereunto set my hand and seal of the 
said supreme court of the State of Alabama, at the capital, in the 
city of Montgomery, in the said State, on this fifteenth day of Oc- 
tober, eighteen hundred and eighty-six. 

[ SEAL. ] JOHN W. A. SANDFORD, 
Clerk of the Supreme Court of the State of Alabama. 


Introduced in evidence and filed on the hearing of the cause of 
J. N. Gilmer vs. Josiah Morris & F. M. Billing, in equity, in the cir- 
cuit court of the United States for the middle district of Alabama, 


this December 19th, 1887. 
J. W. DIMMICK, Clerk. 


340 Agreement of Counsel and Exhibits. 
In the Circuit Court of the United States for the Middle District of 
Alabama. 


J. N. Gitmer vs. Jostan Morris, F. M. BIniina. 


In the above-entitled cause it is agreed that the printed briefs 
hereto attached, marked, respectively, Exhibits 1, 2,3, & 4, are true 
and authenticated copies of briefs of counsel in the supreme court 
of Alabama on behalf of appellant, the —— in this cause, 
on hearing of applications for rehearing filed in said supreme court 
by said appellant and arguments on bebalf of said appellant on 
said hearing and applications for rehearing in said cause in said 
court, a record of which is fully set out‘in the printed record of said 
cause in the lower court and in said supreme court offered in evi- 
dence in this cause. 

December 19th, 1887. 

BRICKELL, SEMPLE ann GUNTER, 

Sol’s for Complainant. 
TROY, TOMPKINS ann LONDON anp 
S. F. RICE, Sol’s for Defendants. 


300 JOSIAH MORRIS VS. JAMES N. GILMER. 


Introduced in evidence and filed on the hearing of the cause of 
J. N. Gilmer vs. Josiah Morris & F. M. Billing, in the circuit court 
of the United States for the middle district of Alabama, this 19th 


day of December, 1887. 
J. W. DIMMICK, Clerk. 


341 ExuHiBiT No. 1. 
Argument for Appellant by Gunter and Blakey. 


Supreme Court of Alabama. July, 1885. 
J. N. GILMER vs. Jost1an Morris. 


The principal question raised on this appeal is on the statute of 
limitations. 

The case is that of a pledge of certificate of stock in the Elyton 
Land Company under one of the following conditions, as may be 
determined on consideration of the evidence: 

First. A pledge for a specific debt for an indefinite period. 

Second. A pledge for a specific debt for an indefinite period, but 
afterwards enlarged into one for continuing any future debts for an 
indefinite period. 

And the plea of the statute of limitations will be argued on the 
following hypothesis : 

First, of a secret intent on the part of the respondent to hold ad- 
versely ; second, that he held permissively and under the terms of 
the agreement until within six years of the commencement of this 
suit. 

When these questions are disposed of we will give attention to 
some of minor importance in the case. 


342 Undisputed Facts. 


Some of the undisputed facts of the case are as follows: 

On the formation of the Elyton Land Company, in November, 
1871, the complainant was a subscriber for 120 shares of its capital 
stock of $200,000, costing $50 per share, but nominally worth $100 


per share. Previously to the formation of the company an agree- © 


ment had been entered into between certain parties, including com- 
plainant and respondent, for the formation of such a company and 
for the purchase of the lands where the city of Birmingham now 
stands upon speculation on joint account. Thecomplainant’s father, 
F. M. Gilmer, was president of one of the railroads crossing at the 
point of proposed purchase, and it was agreed between the respond- 
ent and Jno. T. Milner, the originators, according to respondent’s 
evidence, of the scheme, that the said F. M. Gilmer should partici- 
pate therein, but he declining, because he was insolvent and _ be- 
cause he was president of the railroad, obtained permission for com- 
plainant to become a subscriber, and at the same time made an 


agreement with respondent to pay complainant’s pro rata share of — 
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the land purchase, $6,000, and to hold his stock as collateral for the 
debt “until he could pay it.” Record, p. 112. 

Accordingly the origiral agreement for the formation of such 
land company and the purchase of the land, which is in evidence 
as an exhibit to the deposition of the respondent (Record, p. 235), 
and also the declaration for the incorporation of the compan 
(Record, p. 102), were subscribed by complainant, and the stoc 
when issued was transferred by him to the respondent to secure the 
on of the $6,000, which had been advanced about a year 

fore. 

But soon after this, viz., in December, 1871, one Charles 
343 Linn bought one-half of complainant’s stock for $6,000, and 
respondents received the money, leaving the other half—60 
shares—unencumbered save for balance of interest due on the pre- 
vious advance of $6,000 on the purchase of the land. This trans- 
action was closed by surrendering the certificate for 120 shares and 
having two issued therefor, each for 60 shares, one to Charles Linn, 
the other to complainant, who transferred his to respondent to se- 
cure the said balance due him. Record, p. 115. 

The respondent held this certificate, without having any transfer 
entered on the books of the company, until March, 1875, when, in 
consequence of the stock being levied on by the sheriff to satisfy an 
execution for about $230.00 against complainant, he had such 
transfer made, after paying the execution and charging the amount 
in account against complainant. The respondent never made any 
demand upon complainant or any other person to pay the debt or 
redeem the stock, nor did he ever give any notice of any sale to be 
made of it. 

In 1884 complainant called upon respondent about his stock and 
was told that he had never heard of his having any, and that the 
particular shares enquired about had been sold in 1881 to one Bald- 
win, of New York, whereupon this suit was brought. 


Disputed, but Established Facts. 


The foregoing are undisputed facts; there are some others which 
we think are established by the evidence, though the contrary be 
insisted on. 

One of these is that the respondent Morris held this stock bona 
fide as pledge under the original agreement, without any thought of 
claiming it as his own, until 1881 or afterwards, and that then he, 
for the first time, made up his mind to appropriate it in violation of 

the agreement under which it was deposited with him. 
344 Our reasons for this contention are the following : 

The stock having been deposited to secure an advance of 
$6,000 generously made for an indefinite period, and this advance 
being shortly reduced by a sale of half the stock for $6,000, leaving 
a balance only of about $480 due for interest, it is matural to sup- 
pose that a man of generous instinct, thus making the original 
advance and thus holding the stock for the insignificant balance, 
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would not desire to appropriate the security as his own without 
notice of a sale and without demand of his debt. 

If the respondent had early repented of his generosity and de- 
sired to acquire this stock, his opportunity was in 1873, when it was 
selling at $18 on the $100 (Record, p. 121-2), and when, of course, 
it would have been more difficult for the complainant to redeem 
than afterwards when it was of greater value. But he held it all 
through the dark days of the enterprise without ever calling for his 
debt, and without even transferring the stock .to his name on the 
books of the company. In March, 1875, he was reminded of the 
insecurity of his collateral by the levy of an execution for $230 on 
the stock, as the property of complainant, and in consequence 
thereof (Record, p. 217) the transfer was made at once. ‘The re- 
spondent shows that the amouut of this execution was charged up 
in the account of complainant’s firm of Gilmer & Donaldson, kept 
with his bank, and the account afterwards balanced without objec- 
tion being made (Record, p. 202). This shows, at least, complain- 
ant’s knowledge of this transaction, which, admitting that nothing 

assed between complainant and Morris respecting it, amounted in 
aw to a new advance on this stock for complainant’s accommoda- 
tion and a new pledge of the stock therefor. 

But the complainant and F. M. Gilmer both testified that Morris 

was requested and agreed to pay this money and to hold the 
345 stock as a security for it and any other debt complainant 

might owe him. Record, pages 53 & 59. Morris, it is true, 
denies that any such conversation occurred, but in this we insist 
- that his memory is at fault for the following reasons: In the first 
place, we have two witnesses to the affirmative fact against his want 
of recollection; and, in the second place, it is unreasonable that 
something should not have passed between them in reference to the 
occurrence, otherwise Morris would hardly have charged the pay- 
ment of the debit against the firm of Gilmer and Donaldson or they 
have submitted to it with remonstrance or explanation. In the 
next place, Morris himself testifies in another place in his deposi- 
tion that this stock was pledged to him to secure, not only the orig- 
inal cost of $6,000, but A all debts which Gilmer, Browder and Co. 
or Gilmer and Donaldson “ owed or might owe me” (him). Record, 
p. 131. In the cross-examination he explains that this pledging for 
debts of firms not then in existence was by frequeut conversations 
subsequent to the original transaction. Record, pp. 172,’3,’4,’5. So 
that the substantive fact remains established by all three of the wit- 
nesses that after the original transfer for the purchase of the stock 
there was a pledge of it to the respondent for all debts which com- 
plainant “ owed or might owe me” (Morris). Morris says that this 
was effected through F. M. Gilmer and was to include his future 
debts also, but FM. Gilmer, while admitting that he did subse- 
quently to the original transaction negotiate for a pledge of the 
stock for all debts of the complainant to Morris, denies that he ever 
made or sought to make any pledge of it for hisown debts, and it 
is not pretended that he had any authority so to do from the com- 
plainant or that the latter had any knowledge of the attempt to do 
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it. It is likely, therefore, that Mr. Morris, while a 
346 correctly the general fact of a subsequent pledge of the stoc 
to him for all debts which complainant and his firms owed 
or might owe him, in which he is supported by both the Gilmers, 
was inaccurate in the details, and thus ba not locate the date when 
the occurrence would most likely have taken place, viz., in 1875, on 
the occasion of the levy of the execution and the transfer of the 
stock on the books of the company ; and it is plain that this subse- 
quent pledge must have been on or after the 25th of March, 1875, 
because Morris says it was to secure all debts which Gilmer & Don- 
aldson owed or might owe him, and it must, therefore, have been 
after the formation of that firm and the commencement of dealings 
with him, but in his deposition (Record, pp. 230 and 245) it isshown 
that Gilmer & Donaldson first opened an account with him on the 
“25th March, 1875,” and that on the 30th March, 1875, they only 
owed him $50.00, and that the account was closed March, 1876. 

The foregoing details, while tending to prove the proposition set 
out to be established that Morris never had any intent to hold or 
claim this stock as his own until 1881, but held it bona fide under 
the agreement of pledge, establish beyond doubt, since all the wit- 
nesses testify to the fact reasonable in itself, that after the original 

ledgé, and on or after March, 1875, the original agreement was en- 
arged and modified so as to make the stock stand as a continuing 
pledge for future debts of the complainant; and we shall therefore as- 
sume that as an established fact when we have need of it in the fur- 
ther argument of the case. The fact that Donaldson, complainant’s 
partner, according to respondent’s evidence, also pledged other stock 
for any money he “ might” owe respondent, the proceeds of which 
was credited in account of Gilmer & Donaldson in 1880 (Record, p. 
198), tends also to confirm the course of dealing as that of a continu- 
ing pledge with respect to complainant's stock. 
347 There are other circumstances, however, which confirm the 
supposition that the intent of Morris to disavow his-trust and 
hold adversely did not find lodgment in his bosom until 1881, or 
afterwards, and within six years of the commencement of this suit. 
There was no interruption of the social or business intercourse be- 
tween complainant and the respondent or between F. M. Gilmer and 
respondent. The respondent kept open and running accounts in 
his bank with F. M. Gilmer until his bankruptcy in 1878, and with 
cumplainant’s firms until just before the commencement of this suit, 
without at any time having rendered an account for the balance of 
interest due upon the original advance for the purchase ef the stock, 
and without at any time having demanded a redemption of the stock, 
and without at any. time having given any intimation of a sale of 
it or of a hostile holding of it. 

These circumstances, since the original speculation, was based upon 
the hope of the future development and growth of a town on the 
lands purchased, and thus contemplated a long waiting for returns 
from the investments, naturally indicated to a person in the situa- 
tion of complainant and under the relations he and his father stood 
to respondent, and the respondent was all this while hoiding this 
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stock under and in pursuance of the pledge for the accomplishment 
of the end in view. 

Without considering that the investment looked to the future, and 
without regarding the continuing nature of the pledge for future 
debts, there was nothing that would indicate any hostile purposes 
on the part of Morris. 

All these circumstances tend to establish our supposition that 
Mr. Morris held this stock in good faith under the original a 

ment until 1881, and that he had no purpose to hold ad- 
348 versely until then or afterwards ; and this view is confirmed 
by the direct statement of Mr. Morris himself. 

This witness was examined orally. He therefore had to answer as 


from the stand before a jury. There is no disadvantage to truth or 


the witness speaking truth in this mode of examination. Truth is 
the natural response which comes from the mind to every enquiry, 
and the most perfect frankness only serves to display the more per- 
fect agreement of all circumstances. The respondent testified on 
cross-examination as follows: 


A. “An agreement was made by Jno. T. Milner that whenever it 
was ascertained where the crossings would be I would buy the land 
and that he should have an interest in it, and that I hos give an 
interest to such parties as I wanted to come in. 

* * * * * * * 


Q. Then this agreement which you produce was the offspring of 
that original verbal agreement between you and Mr. Milner? (See 
Record, p. 235, for agreement.) 

A. Yes,sir; I reckon it was. 

* * * * * * x* 


Q. You did not object to that agreement in any respect when it 
was given to you? 
A. No, sir; Ido not really remember its contents. 
*x * * * * * * 


Q. This agreement was satisfactory to you? 

A. Yes, sir; whatever that agreement’s contents were was satis- 
factory. * * * 

Q. After the company was organized by subscription and the 
charter had been received, then you had no agreement up to that 
time with the Gilmers, either of them ? 

A. It was understood with Mr. Frank Gilmer beforehand what 
was to be done; that I was to take this stock and hold it for him. 

Q. Before this agreement was formed ? 

A. May have been in the first thing when we were forming this 
company. I think at that time Mr. Jno. T. Milner and Iag that 
F. M. Gilmer should take the stock in the name of his son. 

Q. You did not object? 

A. No, sir; I was willing for him to carry it in any name. 

Q. The stock was taken in his son’s name? 

A. Yes, sir. ? 

Q. It was in fact transferred to you by his son? 


> 
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349 A. It was transferred to me by his son. 
* * * * * * 

Q. Was it not a matter between them (J. NW and F. M. Gilmer) as 
to whose name it (the stock) should go in? 

A. I do not know what was between them. I consented that it 
should be taken in the name of J. N. Gilmer. I never talked with 
J. N. Gilmer on the subject. 

Q. You agreed to buy (pay) this six thousand and hold the stock 
as collateral ? 

A. Yes; I agreed to pay for the stock and carry it. * * * 

Q. The transfers on the stock was to perfect that agreement? 

A. Yes, sir. 

Q. Was any time specified as to how long you should carry the 
stock ? 

A. No, sir; my agreement with Mr. F. M. Gilmer—and I never 
had other—was to sell it whenever and for what he might owe me, 
and I needed my money. I could sell the stock whenever I saw fit. 

Q. You did not sell it until 18817 

A. No, sir; I had it transferred to myself. 

Q. You did not consider that a sale? 

A. No,sir. * * * 

Q. You held the stock under that agreement until 1881? 

A. Yes, sir; I sold that stock and considered the matter settled in 
1875, because he owed me twice as much as the stock was worth. I 
actually sold the stock in 1881. 

Q. Would you have been perfectly willing for him to have had 
the stock up to 1881 if he had paid you? 

A. Certainly. 

Q. You held the stock until you sold it under the agreement in 
1881? 7 
A. Yes, sir.” 

Record, pp. 165 to 171. 


This evidence was given on the first day of the cross-examination. 
It cannot be said that the witness was entrapped by surprise and 
through inadvertence, and that he was made to say, in hurry and 
confusion and from mere weakness of nerves, that which on recol- 
lection and deliberation and the free use of his understanding he 

had a right to unsay. The questions gradually led up to 
350 the enquiries shown in the last three questions—that the 

stock was held as a pledge, without even an intent to hold 
adversely until 1881. 

This evidence is also corroborated by the answer of the defendant, 
which not only does not set up any hostile or adverse holding, but 
in express terms admits the reception of the stock as a pledge, and 
therefore with the intent to hold as such, and then, without aver- 
ring any a of intent, states that it was held until 1881. The 
charge in the bill was that the stock was received to be held asa 
pledge, and that the complainant had no notice of a hostile holdin 
until 1884. The answer admits the reception as a pledge and hold- 
ing (without qualification or notice of qualification) until 1881. 


39—1150 
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Record, p. 28. This, then, clearly corroborates the deposition ; in 
fact, though an admission in the answer, could not be contradicted 
by evidence. . 

Gres]. Eq. Ev., 9. 

Torrey v. Moore, 48. & P., 355. 

McGehee v. Lehman, Durr & Co., 65 Ala., 316. 


Admissions and denials are, as far as they go, for all purposes 
plenary and act as estoppels. 
Gresl. Eq. Ev., mar. p. 23. 


The witness, however, on the second day of his cross-examination 
endeavored to give a color of hostility to his possession of the stock 
from 1875 by saying he “considered the thing wiped out” from 
1875. “I considered the stock as my own.” And he says: 


“Q. You really had it (the stock) transferred on the books of the 
company to make it effective to you as a security ? 

A. No; that was not my object. My object was to pay the debt 
off. Although the stock was not worth one-fifth of what was due 
me, I really considered the debt wiped out; I considered it wiped 
out by the sale of the stock. 

Q. Did you consider the debts of all of them (the Gilmers and 
their firms) wiped out? 

A. Yes, sir; by the sale of that stock.” Record, p. 225, 226. 


Even here the witness leaves us in doubt whether he 

351 meant to say that he considered the transfer in 1875 as a 

sale and the holding after that as hostile. A few pages before 

he stated that the reason he had the transfer made was to secure his 
debt and keep execution from it. Record, p. 217. 

And he was and is unable to reconcile his considering the debts 
of the Gilmers “ wiped out” by the transfer of the stock in 1875 as 
a sale to himself for the debts, with the following facts, viz : 

That he retained the debts open upon bis books until 1881 (Record, 
p. 195); that he retained other securities pledged to him by Don- 
aldson for the same debts, and, as shown by his account with Gilmer 
and Donaldson, collected over $900 in 1880 and placed it to credit 
of that account instead of paying it to the parties (Record, p. 198); 
that he never entered any credit to any of the Gilmers for sale of 
the stock (Record, p. 192 and 196); that he holds to-day real estate 
securties from Donaldson against which he is entitled to charge 
any debt of Donaldson to him without accounting therefor (Record, 
p. 198-9 and 218-19); that on the 30th of April, 1875, after the 
transfer on the books and the wiping out of all debts thereby, he 
received a payment on account from F. M. Gilmer of $2,128.40 


(Record, p. 192); that on the 12th day of July, 1875, he charged. 


Gilmer and Donaldson up with the $230 execution levied on the 
stock, which, according to the “ wiping out” theory, was paid by 
the transfer of-the stock (Record, p. 197); that he continued the 
balance of his account against Gilmer and Donaldson as an open 
and running account long after 1875 (Record, p. 239 and 245) ; that 


- in another place he shows that this stock, 
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the account of Gilmer, Browder & Co., commencing in 1872 and 
continuing until the end of 1874, was balanced and carried forward 
against Gilmer and Donaldson in 1875, and then that account con- 
tinued until the final credit in March, 1880, of $975 (see accounts, 
Record, pp. 239-251) ; that in 1878, when F. M. Gilmer was 
352 about to go into bankruptcy, and upon his going to respond- 
ent to enquire what the balance was against him so as to 
make a proper return in his schedule, the respondent, instead of 
saying to him, as he naturally would have done, on the theory that 
all the debts were wiped out in 1875, “ You don’t owe me any- 
thing,” said to him, “ Mr. Gilmer, you cannot pay anything, and I 
told him I did not want my name put on the list, particularly where 
a man cannot pay me.” Record, p. 224. 
These facts, all established by the deposition of the respondent 
himself, testify with irresistible force against the idea that Mr. Morris 


. could have had, when they transpired, any idea that the stock had 


become his by a payment or cancellation of the debts of cll the 
Gilmers in 1875. When collaterals are deposited as security for a 
debt with a banker and creditor there is a plain trust. It is impos- 
sible for a trustee in such a case to honestly entertain the idea that 
the collaterals are his, or of claiming them as his without the pre- 
text of a contract to that effect, or of a credit therefor to the pledgor. 
The extinction of the pledgor’s rights to his, collaterals without 
consideration and with the continuation of hid debts against him 
is wholly repugnant to honesty. : 

If Mr. Morris, therefore, had in 1875 really any thought that this 
stock was his, or any idea of claiming it as his own, it is evident 
that his cotemporaneous acts would have been logically consistent 
with the honest entertainment of that idea. We have seen, how- 
ever, that they were not so, but wholly inconsistent with any such 
thought in his mind at that time. 

We therefore are bound to conclude and hold that the evidence, 
as well as the answer, satisfactorily establishes that the respondent 
had no thought of claiming this stock as his own until 1881, when 

it will be seen he commenced to increase his holdings by the 
303 purchase of the 426 Powell shares, of which he retained 100 

for himself, and when perhaps he saw the advance shadows 
of the coming 200 per cent. dividends. 

We are free to admit, though, that the respondent says he was 
forced to buy this stock, or did buy it, not because he wanted it, but 
to keep the stock in.the hands of persons whom he could control 
and who would work with him. Record, pp. 127 and 208-9. But 

ores the purchase and 
in anticipation of the purchase from Powell, was arranged to be sold 
in New York to unknown parties. Record, p. 205. Thisshows that 
he is mistaken in giving his reason of the purchase from Powell, 
which was more likely to have been to get his debt from Powell and 
to increase his own holding of the stock. 

There are two other circumstances which throw light upon the 
debated question as to when Morris first made up his mind to claim 
this stock udversely. One of these is that in the sale of 300 shares 
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of stock to the New York parties, in consequence of the purchase of 
426 shares from Powell, he should have had a particular desire, as 
he says he had (Record, p. 212), to include in the 300 sold the Gil- 
mer stock. Ifthe Gilmer stock had been bona fide, regarded by him 
as his from 1875, why should he wish, in selling 300 shares out of 
a large number surrendered to the company, to include the Gilmer 
sixty in those sold, rather than in those returned to him? Record, 
pp. 212-13. The answer seems to involve the recent entertainment 
of the idea of a necessity for a sale to effect the purpose of ending 
the trust. The other fact is that in August, 1878, F. M. Gilmer went 
into bankruptcy and two years elapsed without the assignees making 
any claim for the stock. , 

The anxiety of the respondent, manifest throughout his deposition 

and answers, for this stock to be regarded as F. M. Gilmer’s shows 
that the bankruptcy of the !atter and the great increase in the 
354: value of this security induced its selection for appropriation 
rather than the Montgomery insurance stock pledged by Don- 
aldson for the same debts. Record, pp. 198-9, 218-19. 

In the course of our argument, then, we will assume, when occa- 
sion demands it, as an established fact of this case, from many cor- 
roborating circumstances, not only that there was no hostile or ad- 
verse holding by Morris, but that he had no thought of such a thing 
until the alleged sale in 1881. 

We are aware that in the foregoing pages we have labored to es- 
tablish facts unnecessary for the plaintiff’s case, since it is immate- 
rial, as we shall show, what Morris’ thoughts and pur were, 
respecting this stock, in the absence of notice to us of his adverse 
clarm. It isasatisfaction, however, to be able to show that for many 
years the respondent was true to his trust and did not even harbor 
the thought of appropriating this stock as his own after it had been 
pledged to him as a collateral, and to demonstrate that there is no 
evidence of his ever having done so until a great rise in its value 
and until after the bankruptcy of F. M. Gilmer, for pure friendship 
of whom the original transaction was made. Sooeed, . 187. 

Whether or not these events should have induced this hostile 
claim, it is not in our province to declare. 

2 Sam’l, 12 chap., §§ 1-7. 


It is enough for us to bring the act of hostility within six years of 
the commencement of this action to meet the idea entertained by 
some people that the statute of limitations can be silently ripening 
a title which is professedly held in subordination to another. 

It is to be observed that the answer sets up only two defenses— 
one, the statute of limitations, the other; that the transaction of 1875 
was intended to defraud the creditors of complainant. 


355 Points of Law. 


In discussing the law applicable to the defense raised we shall as- 
sume in this court the following elementary propositions: 
I. That if the privilege of going into this land company had been 
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a property ee belonging to F. M. Gilmer, which he was not at 
liberty to decline, and which his creditors could have subjected b 
process of law to their claims, and if the subscription by J. N. Gil- 
mer was thus a fraudulent conveyance of F. M. Gilmer’s property, 
and if F. M. Gilmer had not gone into bankruptcy, still that Morris, 
if a creditor by a debt older than the transaction, which he is not, 
could not complain, having given his consent to the arrangement. 

Bump on Fraud. Con., 457. 

Story on Bailments, § 291. 


That the lapse of time after F. M. Gilmer’s bankruptcy and dis- 
charge, on the supposition that the substitution of J. N. Gilmer’s 
name as a @ubscriber was a fraudulent conveyance of F. M. Gil- 
mer’s property, would perfect J. N. Gilmer’s title against the assignee 
in bankruptcy and the creditors of F. M. Gilmer. 

Trimble v. Woodhead, 12 Otto, 647. 
Glenny v. Langdon, 98 U. S., 20. 
Moses v. St. Paul, 67 Ala., 172. 


That even if J. N. Gilmer had stolen this stock and pledged it to 
Morris, the latter could not set up the jus ¢ertit against his bailor, 
except in the name and by the consent of the true owner, the bad 


: ‘ee sig of property giving no general right of sequestration to 
) 


“Hy nor diminishing the obligations of good faith in other 
people. 

Palmtag v. Dantrick, 43 Am. Rep., 254. 

King v. Richards, 6 Whart., 418. 

Story on Bailments, §§ 102 to 111, and 291. 


356 Statute of Limitations. 


II. A moment’s consideration is sufficient to determine that the 
statute of limitations is only intended to act in favor of possessions 
which are adversary and hostile to the true owner. If it was con- 
strued otherwise it would sever all the confidential relations estab- 
lished by and necessary for the commercial intercourse of mankind. 

In Kirk v. Smith, 9 Wheat., 288, Chief Justice Marshall says: 

“One of these (rules of construction) which has been recognized 
in the courts of England and in all others where the rules estab- 
lished in those courts have been adopted is that the possession, to 
give title, must be adversary. The word is not, indeed, to be found 
in the statute; but the plainest dictates of common justice require 
that it should be implied. It would shock that sense of right which 
must be felt equally by legislators and by judges if a possession 
which was permissive and entirely consistent with the title of 
another should silently bar that title. * * * To allow a differ- 
ent construction would be to make the statute of limitations a statute 
for the encouragement of fraud—a statute to enable one man to 
steal the title of another by professing to hold under it. No laws 
admit of such a construction.” 
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This court says there is no room for the operation of the statute 
until the holding becomes adverse. 
Coyle v. Wilkins, 57 Ala., 110—11. 
Elsberry v. Boykin, 65 Ala., 342. 
The N. O. & S. R. R. v. Jones, 68 Ala., 55. 
Blackwell v. Blackwell, 33 Ala., 57. 
Colbert v. Daniel, 32 Ala., 329. 
McCarthy v. McCarthy, 74 Ala., 546. 


In Kane v. Bloodgood, 7 John. Chan., 125, Chancellor Kent says: 


' “Even at law, mere possession is not sufficient to bar the claim of 


the true owner; there must be something tantamount to a dis- 

seisin;” and see pp. 122-’3, where the court shows that the statute 

would not run as long as the possession is consistent with the title 
of the cestui. 

357 And see a full discussion of the subject in the briefs of 
counsel and in the opinionof the court in the celebrated case 

of Cholmondely v. Clinton, 2 Merivale, 201 to 357. 


Adverse Possession. 


III. The next question is, What is an adverse possession? The 
answer to this might be taken from the above quotation from Judge - 
Marshal, viz., a possession which is not permissive and not consistent 
with the title of another, but we will take a definition from Tyler on 
Ejectments, p. 874. This author says: ; 

“No possession can be adverse except the person in possession 
holds for himself to the exclusion of all others and under a claim 
of title which is entirely antagonistic to that of the true owner. 
The claim of title must be adverse to that of the claimant and not 
in any manner subservient to the title of the latter.” 

A possession is a compound thing, involving the corporeal acts of 
holding and a purpose or intent in so doing. If the intent is osten- 
sibly one thing, the holding is referred to that intent and partakes 
of its nature. In the language of the books, “the intention guides 
the entry and fixes its character.” 

Tyler on Eject., 875. 


It is obvious that a secret purpose can never give character to out- 
ward acts, so far, at least, as third persons are concerned. 

“Tn testing a defense founded on ion, courts of justice di- 
rect their attention to time during which it continued and its char- 
acter. The latter respects its notoriety, the nature of the occupation, 
and especially the intention with which it is taken and continued. 
* * * The quo animo a possession is taken or held furnishes the 
true test of its character. * * * Where it commences under ac- 
knowledgment of the right owner’s estate the possession will retain 
its original quality through any succession of occupants of the land 
and will be presumed to be in subservience of the rightful interests. 
* * * But every possession is adverse * * * which is not 


q 
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in subservience to the title of another, either by a direct ac- 
308 knowledgment of some kind or an open or a tacit disavowal 

of right on the part of the occupant, and it is in the latter 
case only that the law adjudges the possession of one to the benefit 
of another.” 


Tyler on Ejectment, 860-’1. 


And here we might close this argument and leave to the common 
judgment of any man whether in this case Morris received the posses- 
sion of this stock in hostility to our right or held it for himself to 
the exclusion of all others. 

We think that no law of limitation could be construed to givea 
pledgee a good title to collaterals without even a credit upon or ex- 
tinguishment of the debt. If the statute was silently running, in 
such cases stock pledged to secure a bond which would not be 
barred under ten years, and which by partial payments might be ex- 
tended for any length of time, would become the absolute property 
of the pledgee after six years, while the bond itself would remain as 
an undiminished debt against the pledger. 

Such a construction could not fail to “shock that sense of right 
which must be felt equally by legislators and by judges,” and, we. 
may add, by every man who feels any distinction between right and 
wrong. 

IV We take it that there can be no doubt that the transaction in 
this case between Morris and the complainant comes within the 
strict definition of a pledge. 


Cortelyou v. Lansing, 2 Cai. Cases, 200. 
Nabring v. Bank of Mobile, 58 Ala., 204. 
Wilson v. Little, 2 N. Y., 443. 


And notwithstanding in one of the early vases ere goers v. Ter- 
rell, 1 Ala., 650) the words “ mortgage” and “ pledge” are used as 
synonymous, we apprehend that the distinctions between the two 
will at once be recognized by this court. Chancellor Kent, in Cor- 

telyou v. Lansing, 2 Cai. Cases, 200, which is the leading 
359 case on the subject, says : 

“The mortgage and the pledge or pawn of goods seems 
generally to have been confounded in tbe books, and it was not 
until lately that this just discrimination has been well attended to 
and explained. The distinctions between the two are well explained 
in that case,and since then have been generally recognized by 
courts and authors, and in this court in Nabring v. Bank of Mobile, 
58 Ala., 204. 

“A pledge isa deposit of personal effects not to be taken back 
but on payment of a certain sum, by express stipulation, or the 
course of trade, to bea lien on them. A mortgage is a pledge, and 
more, for it is an absolute pledge, to become an absolute interest if 
not redeemed at a certain time. 

“The mortgagee has, after condition forfeited, an absolute inter- 
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est, whereas the pledgee has but a special property in the goods to } 
detain them for his security.” | 
Jones on Pledges, §§ 1, 2, 3, 4, 5, 7, and 151-3. aS 


Story’s Eq. Jur., §§ 1030-’3. 

Story on Bail, §§ 286-’7, 345-’8, 352. 

Cortelyou v. Lansing, 2 Cai. Cases, 200. | 
1 Powell on Mort., 3. ' 
Jones v. Smith, 2 Ves. Jr., 378. 
McLean v. Walker, 10 John., 472. —— 
Barrow v. Paxton, 5 Jobn, 259. 

Brown v. Bement, 8 John., 96. 


The same sense of justice which induced the courts to recognize 
an equity of redemption after forfeiture of the absolute right at law 
in the case of a mortgage makes all courts lean against construing 
any agreement to be a mortgage rather than a pledge, which has no 
such harsh feature. 

4 Kent’s Com., 138-’40. 

1 Domat. Civil Law, by Strahan, § 1709. 

2 Cai. Cases, 210. 

11 Fed. Reports, 19. 

Fed. Dec., by Meyer, Vol. 3, Bailments, § 64. 
Jones on Pledges, §§ 1 to 14, 151 and 153. 


360 The chief characteristics of a pledge are that the general ° 
property never passes to the pledgee, but remains with the 
pawnor, and that there is no feature of forfeiture, as in case of a 
mortgage. The pledge, then, is the result of a contract inter partes, 
under which the possession is surrendered by the owner to a creditor 
under the express or implied stipulation, and, it makes no difference 
whether it be one or the other, that the latter will hold for himself 
only to the extent of his debt, otherwise and beyond that for the 
pledger, and that at any and all times, unless the relation be closed 
sooner by proceedings according to law, he will surrender the identi- 
cal property on the discharge of the debt. 
It is apparent that in this kind of a relation the possession is 
permissive; that there is no disseisin; that there is no hostility ; 
that the holder does not possess exclusively for himself; that there 
is no inconsistency or incompatibility between the possession of the 
wnee and the title of the pawnor; that the quo animo of the hold- 
ing is one of subserviency and subordination to the title of the <— 
pledger, and thus that there are none of the elements which could 
ever give countenance to a plea of the statute of limitations. 
Accordingly we find that every author and every court holds 
that in the case of a pledge there is no room for the operation of the : 
statute of limitations. | 
In Story on Bailments, §§ 346-’8, it is said: | 
“It is clear by the common law that in cases of a mere pledge, if 
a stipulated time is fixed for the payment of the debt and the debt | 
is not paid at the time, the absolute property does not pass to the | 
pledgee. * * * + 
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“If the pawnee does not choose to exercise his acknowledged 
right to sell he still retains the property as a pledge, and upon a 
tender of the debt he may at any time be compelled to restore it, for 
prescription or the statute of limitations does not run against 
it. 

“The Roman law has also declared that prescription shall not run 

against the pawnor in respect to the pawn, for the pawnee is 
361 always considered to hold by his title as such until some 
other titlesupervenes. * * * 

“ But when no time of redemption is fixed by the contract, then, 
upon the general principles of law, the pawnor has his whole life- 
time to redeem, unless he is previously quickened, as he may be by 
the pawnee, through the instrumentality of a court of equity or by 
notice in pais to the party.” 

The same doctrine isin general held by the following authorities : 

4 Kent’s Com., Lec. 58, pp. 138-’40. 

2 Kent’s Com., Lec. 40, pp. 582-3. 

1 Bac. Abridg., 613. 

Kemp v. Westbrook, 1 Ves., 278. 

1 Smith’s Lead. Cases, mar. p. 298-’9. 
2 Perry on Trusts, 492-’4. 

Cortelyou v. Lansing, 2 Cai. Cas., 204. 
Jones v. Thurman, 5 Texas, 318. 
Hancock v. Frank. Ins. Co., 114 Mass., 155. 
Jones on Pledges, §§ 581-3. 

Pinkston v. Brewster, 14 Ala., 319. 
Elsberry v. Boykin, 65 Ala., 342. 
Blackwell v. Blackwell, 33 Ala., 57. 
Whelan v. Kinsley, 26 Ohio St., 138. 
Kirk v. Smith, 9 Wheat., 288. 

Coyle v. Wilkins, 57 Ala., 110-11. 
Pickett v. Pope, 74 Ala., 131-’2. 
Wilkinson v. Verity, L. R., 6 C. P., 206. 


The plain and simple reason why the statute does not run is that 
the possession of the pawnee is that of the pawnor; that there is a 
privity between the parties whereby the pawnee holds actual posses- 
sion with a special interest or property, while the general property 
remains with the pawnor. The statute, as we have seen, never runs 
except in favor of an actual or presumed hostile holding. 

All holdings are, we admit, prima facie and with nothing to 
362 ualify them, presumed to be hostile and adverse; but, on 
the other hand, all holdings which are shown to have com- 
menced permissively and in subordination to another title are pre- 
sumed so to continue until a disclaimer of the relation brought 
home to the owner is clearly shown. 
Tyler on Ejectment, 876-’7. 
cCartney v. McCartney, 74 Ala., 553. 
Pinkston v. Brewster, 14 Ala., 320. 


In the present case there is no dispute about the fact that Morris 
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received the stock permissively under contract to hold it as a pledge 
for an indefinite period, and there is no pretense that we ever had 
any notice of any disclaimer of the relation. 

The law is well settled that, notwithstanding any holding may 
become adverse and thus be protected by the statute when the in- 
ception of the possession is subordinate, express notice of hostility 
must be shown before the statute will commence to run. 

In Murray v. Mason, 8 Port., 222-’3, it is said: 

“If specific property is placed in the possession of any one in trust 
for a specific purpose, so long as it remains in specie and capable of 
identification, it is considered as held subject to the trust until such 
time as the trustee shall do some act evincing his intention to con- 
vert it to his own use or to renounce or abandon the trust confided 
to him, and in all such cases between the trustee and cestui que trust 
such intention must be known or communicated to the cestut, other- 
wise the property will be considered as remaining subject to the 
trust. 

Elsherry v. Boykin, 65 Ala., 342. 
Pinkston v. Brewster, 14 Ala., 319. 
Tyler on Eject., 876-’7. 

McCartney v. McCartney, 74 Ala., 553. 


The operation of the statute is illustrated in the case of Coyle v. 
Wilkins, 57 Ala., 110, where it is shown that the possession of a 
mortgagee after forfeiture, nothing being shown to the con- 
363 trary, is presumed to be hostile, because at law he is the ab- 
solute owner, and his intention is presumed to have been to 
assert his common-law rights, and therefore the statute runs in his 
favor; but, on the other hand, that the mortgagor’s possession, noth- 
ing being shown to the contrary, is presumed to be, what it would 
be in law, a permissive tenancy at the will of the mortgagee, and 
therefore not protected by the statute. In this case Boyd v. Mc- 
Daniel, 33 Ala., 18, and Humphreys v. Terrell, 1 Ala., 650, are shown 
to rest on this distinction, which is not at all in conflict with the 
doctrine here contended for. All the authorities hold, without ex- 
ception, that in case of a pledge the general property never passes 
to the pledgee at law, and that the pledger may not only sue third 
persons at law who disturb the pledge, but may at any time bring 
trover or detinue against the pledgee upon tendering the debt. 

The rule is so strict in this regard that a pledger can with diffi- 
culty go into equity, whereas the mortgagor has, after the law day, 
a remedy in no other court. 

The possession of the pledgee, then, nothing being shown to the 
contrary, is what his contract gives him at law, and the character of 
his holding is referred to the intent the law imputes to one entering 
into that relation, which we have seen has nothing of hostility or 
disseisin in it. 

We might again here rest this argument, reposing confidently on 
the wisdom and learning of Story and Kent, and the courts holding, 
without exception, that pledges are exempi from the operation of the 
statute of limitations. , 
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V. The chancellor who decided this case against the appellant on 
the plea of the statute of limitations concedes that if the pledge 
had been jewels or other tangible property capable of manual de- 

livery the statute would not run, and he is supported in this 
364 by the authorities without exception; but he insists, and 

so decides, that if the pledge is of an incorporeal thing, 
and thus have to be evidenced by a writing, there is a unity of title 
and possession, and the statute runs at once. He gives it as his ex- 
perience that the statute always runs when possession and title 
(paper title?) are united. 

Let us suppose a debt of $20,000, or any amount, evidenced by a 
sealed instrument or a judgment, secured by a mortgage or vendor’s 
lien and by a pledge of stock in a corporation or the transfer of 
negotiable bonds of the United States of value greater than the debt. 
In this case the pledgee has possession and a paper title on its face 
absolute, and therefore, on the theory of the decision of the lower 
court, in six years the creditor could call the collaterals his. But 
how are they his? Simply on the theory that he received them 
permissively under contract, but held thera adversely. 

Suppose that after the six years expire a bill is filed by the cred- 
itor to foreclose the vendor’s lien or mortgage held as a security for 
the same debt, would not a chancellor feel reluctant about granting 
relief? If a suit at law was brought for the debt, and the judge 
was forced to charge in favor of the plaintiff, would he not have a 
contempt for the law asa science? 

If a mortgage was made of personal or real property to secure 
a debt not due for ten or fifteen years, and without any reservation 
of possession by the mortgagor until maturity of the debt, the mort- 
gagee would have the right at law to recover and hold the posses- 
sion ; but would any man have the rashness to affirm that the posses- 
sion by the mortgagee until the law day was adverse or hostile and 
would give a good title under the statute of limitations before the 

maturity of the debt secured by the mortgage? But why not? 
365 Simply because “ the quo animo guides the entry” and gives 

character to the holding irrespective of the form of the title 
under which the entry is made. Thus, ia case of entry after law 
day, if anything is shown to qualify the common-law presumption 
of intended disseisin, the holder is not adverse, though the title is 
absolute in legal form. 

Cholmondely v. Clinton, 2 Merivale, 357. 

Coyle v. Wilkins, 57 Ala., 110. 


A pledge, however, is just such a thing as a mortgage without a 
law day and without any forfeiture of title on non-payment, and 
hence the holding of a pledge is always like that of a mortgage prior 
to the law day. 

A pledge is delivered at once, and hence if the holding is ever ad- 
verse it is so at once, and the statute would run as svon as the pledge 
was perfected ; then if bonds, bills, notes, or stocks were assigned as 
collateral for a debt running for more than six years, the collaterals 
would be forfeited under the statute of limitations before the ma- 
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turity of the debtor’s obligation ; and asa creditor cannot be forced 
to take money before it — due, the debtor could not even relieve his 
collaterals by a tender of the debt. 

In view of this strange working of the theory of the statute run- 
ning against a pledge in any case, let us ask, is it not likely, after all, 
that Kent and Story and Jones knew what they were about in say- 
ing that pledges were exempt from the operation of the statute. 

VI. All the courts and writers have found no difficulty in holding 
that there may be a pledge of stock or other chose in action, just as 
well as of horses, an they have, without exception, so far as we are 
informed, failed to note that there was any distinction as to the run- 
ning of the statute of limitations or otherwise between pledges in 
writing and verbal pledges, or between those of jewels and those of 

choses in action. 


366 VII. The authorities hold in the most explicit terms that 


no significance can be attached to the fact that a pledge of 
stock is made by a transfer on the books of the company. . 

“ As a general rule, in the case of a pledge of chattels, the mere 
delivery of the chattel cis enough to vest in the pledgee the special 
ag A required to sustain the pledge. But incorporeal property, 

ing incapable of manual delivery, cannot be pledged without a 
written transfer of the title. Debts, negotiable instruments, stocks 
in incorporated companies, and choses in action generally are 
pledged in that mode. Wilson v. Little, 2. N. Y.(2 Comstock), 443. 

“This transfer of the title to these, like the delivery of the posses- 
sion of chattels, constitutes the evidence of the pledgee’s right of 
property in the thing pledged. 

“Thus the transfer in writing of shares of stock not only does not 
prove that the transaction is not a pledge, but the stock, unless it is 
expressly made assignable by delivery of the certificates, cannot be 
pledged in any other way.” 

5 Wait’s Ac. & De., 168. 

Brewster v. Hartley, 37 Cal., 15. 

Nabring v. B. Mobile, 58 Ala., 204. 

2 Kent’s Com., 507, n. (0). 

Jones on Pledges, §§ 9 and 151-’3. . 


Possession of personalty or realty is prima facie evidence of 
property ; unless something can be shown to qualify it, it is title 
absolute—that is, sufficient evidence of saneatiied right. So, in the 
case of incorporeal property, the written transfer is prima facie evi- 
dence of an absolute right, but it is nothing more, and is as liable tu 
be qualified by circumstances showing the purpose of the transfer 
and holding, as in the case of tangible property, and, this being done, 
the holding is referred to the intent with which the property was 
received, in the one case as in the other. In each case, if the pur- 
pose was to effect a pledge, the rights of the holder are only posses- 
sory, the legal title or property being deemed in the pledgor. 

“A pledge transfers only the possession to the suedbtons the prop- 
erty remaining in the debtor.” 


. 


a CER PORE cls Meg : 


JOSIAH MORRIS VS. JAMES N. GILMER. 317 


367 “'The general property which the pleador is said usually to 

retain is nothing more than a legal right to the restoration of 
the things pledged on payment of the debt.’ 

Jones on Pledges, §§ 9, 153. 

3 Fed. Dec. by Meyer, Bailment, §§ 40-1. 

Story on Bailment, §§ 93 h. & g., 94~’5. 

Wilson v. Little, 2 N. Y., 448. 

Nabring v. Bank of Mobile, 58 Ala., 204. 


Title is only evidence of right. If by “title” the chancellor means 
right itself, 7. e. absolute property, there is no need of the statute 
of limitations to protect such possession ; and it is plain that if a 
transfer in writing of the title to perfect a pledge gives such right 
the holding could not be impeached if the debt was tendered and 
suit brought next day. 

By “title,” then, the chancellor evidently means a formal writ- 
ing, usual for conveying absolute estates, or, in other words, a partic- 
ular but not conclusive sort of evidence of right. For, if he means 
conclusive evidence of right, suing within the period of the statute 
would be no better than suing afterwards, since the plaintiff could 
in neither case succeed. The chancellor therefore must mean by 
. legal title” a written transfer, absolute in form, but not conclusive 
of right. But we suggest that if such a transfer can be made at law 
to yield to the superior right and therefore title of the pawnor on 
tender of the debt within the period of the statute of limitations, as 
the chancellor concedes may be done precisely as in case of a pledge 
of tangible property without writing, the right of the pawnor in each 
case is coextensive, and in each case the evidence or title to right 
may rest wholly in parol. 

And we further suggest that in each case the rights of the pawnee 
are the same, and that if a pledge of tangible property was made by 
a written transfer absolute in form the rights of the pawnee would 

be no greater nor those of the pawnor any less than if the 
368 delivery of possession only had effected the transaction ; in 

either case the pawnee would have a title absolute in form, 
and thus, nothing being shown to the Contrary, sufficient evidence 
of absolute right. But in each of these cases it is admitted of all 
men that the pawnor could at law assert his superior right and title 
on tender of the debt, and that in each case the pawnor’s rights and 
title must rest in parol. 

We ask, then, what sense can there be in saying that the statute 
of limitations shall run in the case of a pledge of notes, bonds, or 
stock, and not in that of horses, cattle, and jewels? 

We are entirely unable to see any reason for such a distinction, 
and as this view is supported by Story and Kent and Marshall and 
Jones and the supreme court of Massachusetts in 114 Mass., 155 
Hancock v. Franklin Ins. Co.), and the supreme court of Ohio in 

helan v. Kinsley, 26 Ohio St. Rep., 138, and by many other courts 
and authors, including the writers on the civil law, we are inclined 
to the opinion that it does not exist, and that the chancellor com- 
mitted a mistake in announcing its discovery. | 


> 
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Indeed, the mistake of the chancellor is shown in his own opinion, 
for he quotes at length, to support his distinction, section 153 of Jones 
on Pledges, which the author seems to have written for the express 
purpose of showing the absence of such distinction. The quotation 
which the chancellor says “I hereby adopt” and then rules against 
is as follows: 

“§ 153. A transfer of the legal title is not inconsistent with the 
existence of a pledge. On the contrary, it is true that incorporeal 
property, being incapable of manual delivery, cannot generally be 
pledged without a written transfer of the title. Collateral securities, 
such as negotiable instruments, stock in incorporated companies, 
and choses in action generally are pledged in this mode. Such 
transfer of the title performs the same office that the delivery of pos- 

session does In case of a pledge of corporeal property. The 


369 transfer of the title, like the delivery of possession, consti- 


tutes the evidence of the pledgor’s right of property in the 
thing pledged. In such cases, although the pledgee receives ap- 
parent legal title, the general property in the security remains in the 
pledgor. Whenever it appears by the terms of the contract that the 
debtor has a legal right to the restoration of the security on payment 
of the debt, he may be satd to have the general property in it. This 
general property is nothing more than a legal right to the restora- 
tion of the thing pledged on the payment of the debt.” 

VIII. If we are correct in the views expressed the plea of the stat- 
ute of limitations would be unavailing if there was no evidence of 
the continuing nature of the pledge in this case. We submit, how- 
ever, that if we are wrong in every position, and if the statute ordi- 
narily runs in case of a pledge for a specific debt payable at an in- 
definite period, no man ever heard of its running in the case of a 
pledge for continuing and future debts; and we submit that the de- 
fendant himself, as well as both the Gilmers, as we have previ- 
_ shown, prove that during 1875 the transaction assumed that 
shape. 

If the original pledge for a specific debt for an indefinite period 
was changed and enlarged by consent into a pledge for future credit 
to be extended and the dealings between the parties continued, all 
of which is shown by the evidence, we ask upon that theory of law, 
Can the holder of collaterals under such circumstances refuse to ac- 
count for them? 

In this matter it is plain that the only question can be, Does the 
evidence establish the fact? And the answer is that three witnesses, 
J. N. Gilmer, F. M. Gilmer, and Josiah Morris, all testify to that 
fact, and that the course of dealing and other contemporary facts 
corroborate the supposition. One of these facts is that Donaldson, 
a partner of complainant, himself deposited collaterals as a basis of 
future credits for the firms, which was collected and credited in 1880. 
It is impossible, therefore, to doubt the fact that in 1875 or after- 
wards the pledge of this stock was enlarged into one for future credit 

to the complainant. 
370 And therefore there can be no pretense for not accounting 
for the trust property. 
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IX. But suppose we admit that there is no allegation or evidence 
of a pledge for future debts, still we have seen that the respondent 
in his answer impliedly and in his deposition expressly affirms that 
he held the stock under the terms of the original agreement until 
he sold it in 1881. Shall we take this as an established fact or not? 

We will, for the sake of argument, take it both ways. 

On the theory, then, that it is true there was an absence of all 
claim exclusively for himself—in other words, a constant and actual 
submission to the right of the pawnor—and, consequently, no room 
for the statute of limitations. 

Coyle v. Wilkins, 57 Ala., 110. 
Elsberry v. Boykin, 65 Ala., 342. 
Cholmondeley v. Clinton, 2 Mer., 337. 


In the next place, on the other assumption that the answer and depo” 
sition in this respect are not true and that the respondent all the 
while considered that he held the stock for himself exclusively and 
in hostility to us, the law is equally in our favor. It is conceded 
that the stock was not received with any such intent, or at least that 
we had no notice that it was so received and the law imputes no such 
intent in the relation of pawnor and pawnee. Then, as we had no 
notice of any change of intent, we had a right to presume thie hold- 
ing to have continued the same,and hence without room for the 
statute of limitations, which, as we have previously skown, never 
silently ripens a title professedly held under another. 

X. Certainly thestatute does not run until after the accrual of a cause 

of action. In the case of a pledge the pawnor has no right 
371 to sue at law until after a tender of the debt and a demand 

for the return of the pledge and a refusal of this demand ; 
nor is there ever a right to go into equity, except in special cases 
and after breach of duty on the part of the pledgee. In this case 
there was no breach of duty until the alleged sale in 1881, if then, 
and we had no notice of that until 1884. Itis plain, therefore, that 
we had no right of action until 1881, and that for the want of notice of 
the breach it did not acerue, so far as the running of the statute of 
limitations is concerned, until 1884. 

“ It cannot be that the defendant can put himself in a better posi- 
tion by a secret conversion of the property bailed than he would if 
he still remained in ion of it under the contract of bailment.” 

Wilkinson v. Verity, L. R., 6 C. P., 206. 

7 Wait’s Ac. & De., 241-2. 

Pinkston v. Brewster, 14 Ala., 320. 

Tyler on Eject, 876-7. 

Murray v. Mason, 8 Port., 222. 

Elsberry v. Boykin, 65 Ala., 342. 

Whelan v. Kinsley, 26 Ohio St., 131. 
Roberts v. Berdell, 52 N. Y. (7 Sick.), 644. 
Hancock v. Franklin Ins. Co., 114 Mass., 55. 


XI. Before leaving the subject of the statute of limitations we will 
discuss the cases relied on by the counsel for the respondent to 
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maintain the position that the statute runs in favor of the possession 
of a pledge in the case of mortgagee after the law day. 

These cases are Humphries v. Terrell, 1 Ala., 650; Byrd v. Mc- 
Daniel, 33 Ala., 18; Waterman v. Brown, 31 Penn. St., 161, and 
Roberts v. Sykes, 30 Barber, 173. -In reference to the two cases in 1 
and 33 Ala., they will be seen to have been considered and deter- 
mined on the theory that the facts of those cases made the posses- 

sion that of a mortgagee after the law day. In this view the 
372 law of those cases, whether rightly applied or not to the facts, is 

correctand in agreement with this argument and the later cases 
in Alabama. The distinction between the possession of a mortgagor 
and of a mortgagee after the law day is well considered and settled 
in the case of Coyle v. Wilkins, 57 Ala., 110-11, and the case of 
Byrd v. McDaniel is referred to by the court and shown to be an 
authority for the position that the statute runs in favor of the posses- 


_ sion of the mortgagee because it is adverse, and does not run in 


favor of that of the mortgagor because it is not adverse. In other 
words, that the statute can only ran when the possession is adverse. 
See, also, Elsberry v. Boykin, 65 Ala., 342. 

In the opinion in Byrd v. McDaniel the case of Humphries v. 
Terrell is distinctly supported and approved upon the express point 
that “ the possession of the mortgagee, without any recognition of 
his relation to the mortgagor, is adverse, and the same opinion 
distinctly approves the doctrine of Coyle v. Wilkins and of Elsberry 
v. Boykin, and of the books generally, that there is no running of 
the statute when the possession is not adversary. 

These cases, then, when properly understood and read in the light 
of the subsequent cases, are authorities for us, instead of being 
against us. The fact that the judge delivering the opinion in 
Humphries v. Terreil was not attentive in his remarks to the dis- 
tinctions between a pledge and a mortgage, or that the particular 
facts of either of the cases may have called for a different applica- 
tion in those cases of the principles of law announced, cannot affect 
the application of those principles in this case. 

It is well understood that the possession of a pledgee is permissive 
and subordinate in its inception and so continues until the relation 
is dissolved by the act of the parties or the presumption founded on 

the long lapse of time. The act of the parties must be either 
373 a duanewil-at the relation by the pledgee, brought home to 

the pledger, which would start the statute of limitations or 
proceedings judicial, or in pais to redeem or foreclose. 

The presumption founded on the lapse of time is fixed in this 
State as only arising after the acquiescence of twenty years. 

68 Ala., 55; 32 Ala., 75. 


In reference to the case in 30 Barb., 173, we first remark that it is 
a distinct authority in our favor and against the chancellor on the 
point that there is no distinction to be taken between the pledge of 
tangible and intangible property, ani as an authority on the ques- 
tion of the statute of limitation it is sufficient to say that the court 
expressly declined to consider whether there was any limitation at 
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common law or before the revised statutes upon the right to redeem 
by bill and distinctly founded its opinion — a statute limiting bills 
for relief, “in case of the existence of a trust not cognizable by the 
courts of law and other cases not herein provided for, to ten years 
after the cause of action accrued and not after.” The court thought 
that that statute, which we have not, limited the suit to ten years 
after the accrual of the cause of action, which it held accrued on the 
maturity of the debt. See 4 Rob. (N. Y.), pp. 228-9. The debt was 
due in October, 1840, and the bill was filed December, 1856, being 
more than sixteen years. 

This case in 30 Barb., as interpreted by the counsel for the re- 
spondent, is in conflict with the case of Cortelyou v. Lansing, 2 Cai. 

ses, 200, decided by Chancellor Kent, and with many other 
authorities cited by us; but the interpretation is incorrect. The 
court decided, whether correctly or not makes no difference, that a 

special statute precluded any discussion of the question here 
374 involved, whether the possession of a pledge is adverse, and 

whether general statutes of limitation apply when the posses- 
sion is not adverse. There is no decision or discussion of either of 
these points in that case. 

That case, again, may be distinguished from this in the war 
particulars: In this case the credit was for an indefinite period. 
The transaction was entered into with a view to the holding of the 
stock for its future development of value, and the value of the prop- 
erty pledged was greatly in excess of the debt remaining unpaid, 
and the suit was brought in nine years and immediately after in- 
formation of the hostile claim. In the other the credit was for a 
definite period, and the parties contemplated the close of the matter 
on the expiration of the credit. The stock was subject to calls of 
$23 per share and its value did not equal the debt, and the suit was 
not brought until after more than sixteen years. 

In that case it is probable that the court decided improperly that 
the cause of action accrued to the plaintiff on the maturity of the 
debt for which the stock was pledged, and thus made a wrong appli- 
cation of the statute. The sounder doctrine would seem to be that 
the cause of action does not accrue until there is a breach of the 
contract of bailment. 

Wilkinson v. Verity, L. R., 6 C. P., 206. 

7 Wait’s Ac. & De., 241-’2. 

Hancock v. Franklin Ins. Co., 114 Mass., 155. 
Whelan v. Kinsley, 26 Ohio St., 131. 

Roberts v. Berdell, 52 N. Y., 644. 


The case, when read and understood, is clearly no authority for 

the position that the possession of a pledgee is hostile, or that gen- 
eral statutes of limitation run against the pawnor. 

375 The case of Watterman v. Brown, 31 Penn. St., 161, so far 

as it has any reason to support it, will be found to rest on 

the presumption, drawn by the court from the particular facts, that 

the plaintiff elected to abandon the stock, and not upon the idea that 

the te would run in all cases between pledgee and pledger. 
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The courts says: “ Now, though the defendant might have sold the 
stock at maturity of the last note, yet surely it was natural for him 
to infer from its inadequacy and the plaintiff's neglect to provide for 
the payment of the loan and from his hopeless insolvency that it was 
abandoned to him. He might consider these circumstances, in con- 


_ Nection with the fact that the title was in his own name, as equiva- 


lent to a transfer to him absolutely, and that the empty form of a 
sale was waived, for the law does not require vain things. This was 
doing more than justice to the plaintiff, for it waypaying his debt by 
less than its amount, and he would then have gladly consented to it. 
When he ought to have redeemed, and for many years afterwards, 
redemption would have been worthless to him, and he could have 
no intention to do it. It was a new intention, after a change of 
eleven years’ growth, that worked him up to this action.” 

It is very evident that a statute of limitation requires no such 
apology for its application. If the statute runs the court has no 
option about applying it. 

It is equally plain that no such reasoning, if just, could be applied 
in this cause, because, on the theory that the stock in this case was 
pledged for the specific debt, about $400 balance due on this pur- 
chase, its value was largely in excess of the debt, and because, if 
pledged for other debts, the arrangement was for a future and con- 
tinuing credit, and because the complainant was not insolvent, and 
because the delay arose from the fact that the investment contem- 
plated a long waiting for an increase in value, and because the de- 
fendant could at any time, by proper proceedings, have terminated 

the transaction and gotten his money out of it. 
376 The reasoning, however, is itself unsound. The stock 

either belonged or it did not belong to the pledger. If it 
belonged to him he had the right to the chance of future increase, 
and the fact that it did increase in value could by no process of 
reasoning determine his right. If the defendant had sued the plain- 
tiff on the debt, as he might have done at any time before it was 
barred by his own laches, the defendant in that action could not 
have successfully set up any implied agreement by the plaintiff in 
that action to receive the stock in payment of the debt. 

On the contrary, a recovery would have been had for the whole 
debt and the lien on the stock would have continued. This shows 
the faultiness of the position, for agreements, expressed or implied, 
are always mutually binding. The implication of an intent to 
abandon to the pledgee is not needed if the statute runs, and it is 
evidently very foolish to appeal to such an implication to determine 
whether or not the statute should run. It would be ridiculous to 
say the statute shall run if the pledge is of less value than the debt 
or if the pledger is insolvent, but shall not run if the pledge is of 
greater value or if the pledger is solvent. Yet these circumstances 
might determine the implication. 

The court, in the case in 31 Penn. S., from certain remarks in the 
opinion, seems also to have been unmindful or to have overlooked 
the distinction between a hostile and permissive possession so well 
drawn in Coyle v. Wilkins, 57 Ala., 110, in regard to the operation 
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of the statute of limitations. The court says: “The statute runs in 
favor of mortgagees in possession, and also granted a mere equitable 
title to land and in favor of the legal title, and these are very direct 
analogies in favor of applying it here ”—1. ¢., in the case of a pledge. 
This quotation is quite sufficient to show that the distinctions be- 

tween a mortgage and a pledge were overlooked, and that the 
377 decision was made without regard to them, and is therefore 

worthless as an authority. 

These are all of the authorities of the opposing counsel which 
we have had notice of, and, in so faras they stand opposed, when 
well understood to the views herein expressed, we beg to combat 
them by referring to the following authorities: 

Hancock v. Frank. Ins. Co., 114 Mass., 155. 
Whelan v. Kinsley, 26 Ohio St., 131. 
Wilkinson v. Verity, L. R., 6 C. P., 206. 
7 Wait’s Ac. & De., 241-’2. 

Murray v. Mason, 8 Port., 222. 
Elsberry v. Boykin, 65 Ala., 342. 

Story on Bailment, §§ 346-8. 

Jones on Pledges, §§ 581-’3. 

4 Kent’s Com., Lec. 58, pp. 138-’40. 

2 Kent’s Com., Lec. 40, pp. 582~’3. 
Jones v. Thurman, 5 Texas, 318. 
Cortelyou v. Lansing, 2 Cai. Case, 200. 
Coyle v. Wilkins, 57 Ala., 110. 

, Kirk v. Smith, 9 Wheat., 288. 

XII. If the statute of limitations does not preclude our claim it 
is hardly necessary to cite authorities to the point that we are enti- 
tled to have the stock back with the dividends. 

The defendant, holding under a contract of pledge, had no right 
to make any disposition of the thing pledged without demand on 
the pledgor to redeem and without notice of time and place of sale. 
A a without these requisites, the courts say, “was never held 
g ca 

Cartelyou v. Lansing, 2 Cai. Cases, 200. 

Garlick v. James, 12 John., 146. 

Nabring v. Bank of Mobile, 58 Ala., 204. 

Wilson v. Little, 2 N. Y., 443. 

Markham v. Jaudon, 11 N. Y., 235. 

Jones on Pledges, §§ 606-’9, 610-’14. 
378 Story on Bail., §§ 308-’10. 

5 Wait’s Ac. & De., 168-176. 

Story’s Eq. Jur., §§ 1030-’3. 

4 Kent’s Com., 138—’40. 

2 Kent’s Com., 582. 


In the present case the defendant says he actually sold the stock 
in 1881, but, on the cross-examination, he confessed that he was 
unable to say whether the stock was among that sold or that re- 
turned to him. Record, pp. 210-13. “And by just fiction of law 
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the residuum (that retained) will be presumed to contain that which 


should not have been sold.” 
8 Amer. Decis., 609. 


It is wholly immaterial to us, however, whether a sale of the stock 
was made or not. 

XIII. It is objected that there was no tender of the debt before 
bringing this action and that our remedy was ample at law. These 
objections show the correctness of our positions; that no right of 
action accrues until there is a breach of duty on the part of the 

ledgee, and that the holding of the pledgee is no disseisin of the 

oad estate of the pawnor (68 Ala., p. 55; Jones on Pledges, § 153), 
and that therefore the defense of limitations has no application ; 
but the objections are not good against the present suit, because the 
defendant waived the tender by the denial of our title, and let us 
into equity by selling or reporting a sale of the sfock and refusing 
to account. 

Cortelyou v. Lansing, 2 Cai. Cases, 213. 

Wilson v. Little, 2 N. Y., 443. 

Jones on Pledges, §§ 555-’8. 

Story’s Eq. Jur., § 1032. 

Pomeroy’s Eq. Jur., §§ 164 and 1231. 


379 XIV. In reference to the point made in the last amend- 
ment to the answer, that the transfer of the stock, in 1875, 
was made to defraud creditors, we shall be brief. It must, indeed, 
be a bad case when a defendant sets up his own fraud to resist an 
honest accounting for collaterals placed in his hands. But the plea 
is not sustained. There is no evidence before the court that com- 
plainant then owed any other debt in the world; and, besides this, 
there is not the least evidence in the case of any intent on his part 
to hide or cover up his property or to defraud any one. The trans- 
fer upon the certificate had been made in 1871, but not perfected by 
transfer upon the books of the company until 1875, after the levy 
of the $230 execution, and then defendant swears that not a word 
was said to him by either of the Gilmers. Record, p. 128. Shall 
we believe his plea, then, or his deposition? If reference is had to 
the depositions of the Gilmers on that point, it will be seen that the 
defendant was requested to pay the execution and hold the stock 
for repayment. In other words, he was asked tv increase his ad- 
vances by that amount. We are unable to see in this any evidence 
of fraud, and we therefore think that the defendant should be 
acquitted of the aspersions on himself involved in this plea. 

V. It was also argued in the lower court that the whole scheme 
of buying land at the — by Morris and others was a public fraud 
of such character that the courts should not interfere _owseennt any 
of the parties to make them deal fairly by each other. This, again, 
is a very peculiar argument for a man to make to keep from ac- 
counting for collaterals, acknowledged to have been subsequently 
received as such, from one of his confederates, and it is our duty 
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again to come to the rescue of the defendant and save him from his 
second aspersion of his own character. 

In the first place, this defense is not set up in the answer, and 

therefore could not be made, though the evidence sustained 
380 it. In the second place, the complainant had nothing to do 

with the railroad, and therefore, no matter how guilty others 
might be, no wrong could be imputed to him. In the third place, 
we believe that it nowhere appears in this record that even Morris 
had any connection with the road. In the fourth place, the trans- 
action, even if Morris was a director, would not be void. The law 
gave the parties the right to purchase, provided the option of taking 
the bargain was offered to the ‘railroad. Acts 1866~-’7, p. 693. In 
such case, and especially on a collateral attack, after such a number 
of years, it would be presumed that a transaction which might be 
honest was honest. 63 Ala., 567. In the next place, there is evi- 
dence in the record that Morris was honest in this matter by offer- 
ing the lands to the railroad (Record, p. 46); but, strange to say, 
Morris moved to exclude it. Record, p. 282. In the next place, if 
the transaction of the original purchase was ever so fraudulent, it 
would not afford any shelter or excuse to Morris for not account- 
ing in this case for the stock in the Elyton Land Company, which, 
by a subsequent transaction, he received as collateral for six thou- 
sand dollars advanced by him to that company for our account. 
The rule is laid down very clearly to be as follows: 

“ Where several persons enter into an illegal contract for their 
own benefit, and the illegal transaction has been consummated, and 
the proceeds of the enterprise have been actually received and car- 
ried to the credit of one of such parties, so that he can maintain an 
action therefor without requiring the aid of the illegal transaction 
to establish his case, he may be entitled to relief.” 

Brooks v. Martin, 2 Wall., 70. 
Planters’ Bank v. Union Bank, 16 Wall., 483. 


“ According to this rule the question in such cases must always 
be, Can the plaintiff maintain his action without enforcing the ille- 
gal contract? Or, in other words, has he a cause of action independ- 
ently of the illegal contract? If it appears that the defendants in 
a given case have received money or property from the complain- 

ants, and which belongs to the latter, the same may be 
381 recovered without any inquiry into the nature of the contract 

under which such money or property was acquired. The 
distinction is between enforcing an illegal contract and asserting 
title to money and property which has arisen from it.” 

Cook v. Sherman, Amer. & Eng. Rail Cases, vol. 16, p. 561. 

Armstrong v. Toler, 11 Wheat., 272. : 


On these rules we do not think Mr. Morris has any right to claim 
our stock in the Elyton Land Company which he received under a 
contract to return on paying him the debt for which it was pledged. 

_XVI. We now come to discuss what decree should be rendered. 
We think the court should reverse and render. The facts are un- 
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disputed ; they are really sufficiently shown by the pleadings and 
by the deposition of Morris, and the case is as ripe for a decree as it 
‘Bil can ever be. 

s We take it that the appellant is entitled to have his stock retrans- 
Pa ferred to him, and with an account of all dividends, upon paying 
Bel the balance due to respondent on the original advance of $6,000 
ee ah and interest thereon. The more serious question is whether the de- 
faa! cree should go any further. We think it should not, and for the 


following reasons: 
The decree must follow the pleadings—that is to say, it can never 


go beyond them. 

Now, in this case, the complainant did not claim or pray any re- 
lief against the members of the firm of Josiah Morris & Co. as such. 
The plaintiff’s case is that of a pledge to Josiah Morris individually 
to secure a specific debt, and complainant made the members of the 
firm of Morris and Co. parties because he had dealings with them 
since the pledge, and he thought in equity perhaps they had a right 

‘to an account and payment on the surrender of the pledge; but 
each of the members answered, disclaiming all interest of the firm 
in the matters in litigation. The bill was then amended by 
382 dismissing it except as against Josiah Morris, which is the 
proper practice on a disclaimer being put in, if no relief is 
claimed against the party disclaiming. 2 Dan’l. Ch. Prac. (Dis- 
claimers), 809. It is a rule tnat the defendant cannot by his answer 
claim that to which by his disclaimer he admits he has no right. 
Ib., 810. 

In the present case there is no claim set up in Morris’ answer, 
even if there had been no disclaimer. “It is a rule that a defend- 
ant is bound to apprise a plaintiff by his answer of the nature of 
the case he intends to set up (and that, too, in a clear and unam- 
biguous manner), and that a defendant cannot avail himself of any 
matter in defense which is not stated in his answer, even though it 
should appear in his evidence.” 

2 Dan’! Ch. Prac., 814, 992-’3. 


ei 
* 


It seems, therefore, perfectly clear that, notwithstanding there may 
be evidence on the subject, no relief can be granted in this case 
against the plaintiff respecting any debts due to Josiah Morris & Co. 

There are other reasons why it would be inequitable to do so. 

Hit Josiah Morris & Co. are not parties, and they are- not so because of 
ena their disclaimers. Not being parties, there can be no investigation 
"a or settlement of their matters. One partner cannot litigate in behalf 
ofa firm. If he should receive a credit for a partnership matter it 
iH] would necessarily be in nis individual account and be a fraud and 
| a misappropriation of partnership funds not binding on the other 
| rtners. 
i Besides this, it appears in the evidence (Record, pp. 198-9, 218-’9) 
11 that Morris holds other collaterals received from Donaldson which 
he has never accounted for and which he can apply to any debt of 
Gilmer & Donaldson or Gilmer, Browder & Co. As no claim is set 
up in the answer, we have a right to presume, that these assets unac- 
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counted for are, in respondent’s estimation, sufficient or more than 
sufficient to pay his firm all claims. 

383 Besides being a violation, then, of the settled course of 
equity pleading to grant relief in the absence of the claim 
and against the disclaimer of the party, it would be the height of 
injustice on a “ bare equity” to take an account of the debts of Gil- 
mer and Donaldson or Gilmer, Browder & Co. against us in favor 
of Josiah Morris & Co. when they have in their hands, unaccounted 
for, assets of one of the parties for an indefinite and undisclosed 
amount, and therefore presumptively greater than their debt. 

On this we make the point that when, even on proper pleading, a 
bare equity is asserted, though it be by an answer and in favor of a 
defendant, equity must be done by such party and hence Morris 
should have offered to account for all assets of Donaldson’s received 
by him. Heclearly has no equity to take an account against one 
partuer when he has money or assets of the other partner liable to 
appropriation to the debt. With perhaps more than enough money 
in hand to satisfy his debts, it would be a very curious sort of pro- 
ceeding to assist him to collect the amount of the debts out of 
another partner and leave the matter of accounting with the widow 
of Donaldson for the money now in hand to his discretion and gen- 
erosity. 

He had three collaterals in his hands at the same time—lands 
from Donaldson, which he says that he is willing to account for to 
the widow ; Montgomery Ins. Co. stock from Donaldson, which he 
did not claim, but collected and credited on Gilmer and Donaldson’s 
account in 1880, and stock in the Elyton Land Co. from this com- 
plainant, which he seems to think is too valuable to account for at all. 

A pledge is only bound for the specific debt for which it was given 
as security. 7 Porter, 481; Story on Bailments, §121. It is admitted 

that the specific debt in this instance was $6,000, and that it 
384 was paid, save a small balance for interest, about $400, before 
the transfer of the stoek on the books of the company, which 
took place in 1875. The execution for $233, which was then paid; 
was charged in account against Gilmer & Donaldson by Josiah 
Morris & Co. on 12th July, 1875. It thus became a debt to and 
asset of J. Morris & Co., and their account in the record shows it has 
been paid to them by su uent deposits of Gilmer & Donaldson. 

Thus Morris’ only claim is for the balance due him for interest 
on the original outlay of $6,000. 

There is no pretense of right to require the debts of F. M. Gilmer 
to J. Morris & Co. to be paid out of this stock. They are subsequent 
to the transaction by which complainant acquired the stock. He 
never agreed to pledge the stock for such debts, and F. M. Gilmer 
swears that he never assumed to do it himself, nor is such claim set 
up in the answer. 

It is no misfortune to the respondent that the adventure which he 
advised turns out profitable and he loses nothing by accounting for 
what does not belong to him. 
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385 “ Exuisit No. 2.” 
Supreme Court of Alabama. December Term, 1884. 
J. N. GrtmMER vs. JostaH Morris. 


Reply argument of Gunter & Blakey, in behalf of appellant, to the 
arguments of Messrs. Watts & Son, Troy, Tompkins & London, 
and Sayre & Graves, in behalf of appellee. 


386 Exuisit No. 2. 
Supreme Court of Alabama. December Term, 1884. 


J. N. GILMER vs. JostanH Morris. 


Reply argument of Gunter & Blakey, in behalf of appellant, to the 
arguments of Messrs. Watts & Son, Troy, Tompkins & London, 
and Sayre & Graves, in behalf of appellee. 


The appellant filed his bill to redeem a pledge of stock and for an 
account of dividends. 

The plea of the statute of limitations was interposed and the bill 
was dismissed by the chancellor on the ground that the right to re- 
deem was barred in six years. 

To reverse this ruling we submitted an argument in which the 
following positions were taken : 

1. That the statute of limitations only ran in favor of adverse pos- 
session. 

2. That there is a distinction between the possession of a pledgee 
and that of a merigrares after the law day of the mortgagee, that of 
the former being always subordinate and permissive, while that of 
the latter was presumptively adverse gnd hostile, and that this dis- 
tinction arose out of the fundamental differences between a pledge 
and a mortgage. 

3. That the transaction in this instance was strictly that of a 
pledge, and that consequently the statute did not commence run- 
ning until 1884, when Morris for the first time denied the trust. 

So far as the facts were concerned, to support these positions 

387 we appealed to the answer and deposition of Morris himself, 

and as to the law we appealed not only to the suggestions of 

reason, but to many decisions by the highest courts and to the uni- 
form opinion of great jurists and law-writers. 

It would seem that counsel, relying on the plea of the statute of 
limitations, would have met this syllogism by a denial of the prem- 
ises or of the conclusion; but they have not done so. Their omis- 
sion to make the direct assault is sufficient evidence that they re- 
gard the position as impregnable. 

They do not, however, abandon the plea of the statute. On the 
contrary, they insist upon it in general terms and support their posi- 
tion by two classes of decisions. One of these classes is like that of 
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Humphries v. Terrell, 1 Ala., 650, in which Judge Goldthwaite, in 
treating of the possession of what the court in that and the —— 
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» quent case of Byrd v. McDaniel,33 Ala., 18, regarded as the possession 


of a mortgagee, used the terms pledge and mortgage as synonymous, 
and thus gave countenance, by dicta, to the idea that the statute 
runs as well in favor of the possession of the pledgee as of the mort- 


it is obvious that the legitimate distinctions between permissive 
and adverse possessions and between mortgages and pledges, which 
have been recognized since the first statute of limitations and since 
the origin of the civil law, are not to be obliterated by loose remarks 
of judges made in deciding other questions. The remarks of Judge 
Goldthwaite in Humphries v. Terrell, supra, as interpreted by the 
counsel for the aoe are utterly at war not only with reason, 
which imperatively demands an adverse possession as a basis for the 
statute, but with numerous prior and subsequent decisions of our 
own court. 

The other class cited by counsel to support the plea of limitation 
is like the case of Waterman v. Brown, 31 Penn. St., 168, commented 
on by us in our first argument. In this and kindred cases it will be 
observed that the running of the statute is made to depend on the 
solvency or insolvency of the debtor and the sufficiency or insuffi- 

ciency of the security in the hands of the creditor. 

388 It is not denied that perhaps the circumstances of a case 
may be such as to raise an implied agreement to abandon the 
pledge in satisfaction of the debt; in other words, to raise the pre- 
sumption of what would be a strict foreclosure of a mortgage; but 
it is simple nonsense to talk of the statute running against a poor 
debtor and not against a rich one. This class of decisions, there- 
fore, is worthless as authorities on the question of the statute of lim- 
itations, and if it was intended to plead any agreement, express or 
implied, to abandon the stock for the debt, it should have been dis- 
tinctly set up in the answer and not taken in the first instance in 
the argument. 

If such a defense had been properly pleaded the appellant would 
likely have answered it satisfactorily. It would, in the first plaee, 
have been insisted that the plea was by way of confession and avoid- 
ance, and that the burden was, therefore, upon the appellee to estab- 
lish the fact of such agreement. 

In the next place, if our insolvency and the lapse of time had 
been pleaded or set up as evidence of such agreement, we would 
likely have denied the insolvency, or, admitting it, have insisted, 
first, that the balance due on the debt was only about $480, while 
the property pledged was at all times worth largely more than that ; 
and, second, that the original agreement contemplated a long wait- 
ing for the development of value to vhe stock, and that, as the de- 
fendant had the means of payment always at hand, the delay is to 
a amc to his own generosity or cupidity, and not to our 
aches. 

Other answers might also have been made. Thus it could be in- 
sisted on gr ot after March, 1875, the original agreement was en- 
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larged into one for future and continuing credit on the faith of the 
stock, and that this continued until 1884, when the trust was repu- 
diated by Morris; and this would be found to be sustained by the 
deposition of Morris himself, for he expressly swears that the stock 

was pledged to him after the original transaction for debts 
889 present and future of firms which not only did not have 

dealings with him until March, 1875, but were not formed 
until after that time. 

It could also be insisted, and the deposition of Morris again ap- 
pealed to to sustain the fact, that Morris had other securities; that 
he kept the account open on his books and collected and credited 

roceeds of these collaterals in 1880, and that this stock paid no div- 
idends until within two years before this suit, but was worth $6,000 
in 1881, and that the original transaction was for an indefinite period 
of credit, to be determined by the will of either party. Under such 
circumstances the appellants could well insist that no jury or chan- 
cellor wou!d be authorized to find that he impliedly agreed to aban- 
don his stock for the debt he owed Morris or that Morris ever in- 
tended to accept the stock as on strict foreclosure of a mortgage in 
satisfaction of his debt. 

Implied agreements are only raised by the law to make acts and 
conduct consistent with honesty, good faith, and fair dealing. 

But we are unable to see how justice, honesty, or good faith re- 
quires the implication of an agreement on the part of the appellant 
to forfeit his collaterals beyond the charges against them when the 
credit was terminable at the will of the creditor and the means of 
payment ample and in his own hands. 

When the original transaction contemplated the future growth 
and development of a town to accomplish the purpose of the specu- 
lation, does the omission to pay the little balance due on the stock, 
in the absence of any demand therefor and when the value of the 
stock was greatly in excess of such balance, raise a presumption of 
abandonment of the stock by appellant and its acceptance in satis- 
faction of the debt by the appellee, or does it rather raise the pre- 

sumption of a continued holding under the original agreement ? 

It seems to us that honesty, good faith, and fair dealing all imper- 
atively demand the latter instead of the former supposition. 

Saunders on P. & Ev., Vol. 2, p. 678. 
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390 The reasoning, then, of the cases of the class of Waterman 

v. Brown, 31 Pa. St., 163, which deny relief on the implica- 
tion of an abandonment by one of the parties of the pledge and ac- 
ceptance in satisfaction by the other has no application to this case. 
In our former argument we have endeavored to show that those cases 
are unsound, even under the particular facts upon which they were 
decided. The poverty or riches of the debtor and the sufficiency or 
insufficiency of the pledge to pay the debt cannot put in force or re- 
strain the operation of the statute of limitations, nor can property 
imal in things pledged be forfeited by the accident of an increase in value 
2 nl a subject to the lien; yet Waterman v. Brown, supra, decides 
23 | it a is. 
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Against the authority of such cases we cited the rule firmly es- 
tablished, as Judge Marshall says, in the jurisprudence of every 
country where the English rules of right prevail, that limitations 
must be founded on adverse possession. 

And we cited many cases and authors expressly holding that the 
possession of the pledgee was not adverse, and that the statute did 
notrun. These authorities have in nowise been answered. 

In further support of the same points we beg to refer to the follow- 
ing additional authorities: 

White Mountains Railroad v. Bay State Iron Co., 50 N. H., 57. 
Green v. Harris, 3 Ired., 210. 

Weeks v. Weeks, 5 Ired. Eq., 117. 

Collier v. Poe, 1 Dev. Eq., 55. 

Strong v. Strong, 6 Ala., 245. 

Lucas v. Daniels, 34 Ala., 188. 

Potts v. Coleman, 67 Ala., 221. 

Wood on Limitations, p. 51. 


In 1 Dev. Eq., 55, supra, the court says: “ As to the statute of lim- 
itations, relied on in answer, there is no pretense for its operation, 
either in law or equity. The possession of the defendant was that 

of a mere bailee.” 
391 In Kemp v. Westbrook, 1 Ves. Sr., 278, which was a case of 
a bill by an assignee to redeem a pledge, the court says: 
“There is no color for the statute’s being a bar to this action,” &c. 

In Green v. Harris, 3 Ired., 210, the court says: “No length of 

ssession by a bailee as such will bar the right of the bailor, and 
if the bailment be admitted during the longest enjoyment a title in 
the possessor cannot be presumed from ssion.” 

e now dismiss, with a reference to the other authorities cited on 
page 21 of our first argument, the subject of the statute of limitations. 

And with reference to an implication by law of an agreement 
between Morris and J. N. Gilmer that this stock was abandoned by 
the latter and accepted by the former in satisfaction of the debts of 
Morris against Gilmer, in addition to the remarks already made, we 
have this to add: It cannot with truth be asserted that the stock 
was, at any time, of less value than the amount of the debt for which 
it was pledged specifically. The original debt was $6,000; but, that 
amount being shortly paid by a sale of half the stock, the remainder 
was only liable for a balance of interest, amounting, as Morris tes- 
tifies, to about $480. This stock was worth in 1871 $6,000; in 1873, 
rating it at 20 cents on the dollar, it was worth $1,200; in 1875, when 
transferred on the books, it was worth 50 cents, viz., $3,000; in 1881 
Morris bought at par; in 1883 it commenced paying heavy divi- 
dends and was worth $50,000 to $100,000. See Morris’ deposition. 
Now, to imply an intention on the part of Gilmer to abandon this 
stock for the $480 we must indulge the presumption that he is 
void of common sense. If it be said the abandonment was for other 
debts subsequently contracted the answer is that a pledge is only 
liable for the specific debt for which it was given as security, an 
that it could only be liable for subsequent debts by a continued 
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acknowledgment and renewal of the relation, which itself 
392 destroys the implication; and, besides, it appears that Morris 

did not act on the idea of any such implication of the satis- 
faction of complainant’s debts by this stock, for in 1880 he collected 
$975 on other collaterals and placed it to the credit of the open ac- 
count on the books of Morris & Co.; nor did he credit the account 
with the proceeds of the stock. Again, it does not appear that com- 

lainant ever owed Morris a dime more than the $480. It appears, 

indeed, that his partnership afterwards became indebted to Josiah 
Morris & Co. These debts, however, besides being no lien on the _.-»* 
stock, except upon an agreement for continuous credit on the faith a 
of the stock, as mentioned above, were and are amply secured by 
other collaterals in the hands of Morris. It is shown that tha debt 
of $2,300 of Gilmer & Donaldson was reduced in 1880 by a‘collec- 
tion on collaterals to about $1,400, and it appears that Morris had 
all the while and still has in his hands real estate of Donaldson, 
complainant’s partner, given to him to secure debts, which he has 
never accounted for. The presumption, then, if any is to be in- 
dulged, is that these debts, other than the $480, are and were amply 
secured, if not paid, irrespective of the stock. 

Besides this the firm of J. Morris & Co., by disclaiming, as they 
have, all interest in this stock and suit,show that the a of an 
abandonment to them was never entertained. 

Then we are called upon to favor Morris’ unfounded and uncon- 
scionable claim (67 Ala., 228) to this stock by presuming that com- ‘ ae 
plainant abandoned his right for the $480 debt, when the stock was 

worth five times, ten times, or fifty times the amount of the debt. 
In other words, we are to presume complainant’s insanity. We 
ask, Has complainant done anything to estop him from asserting 
his plain right of property? Are his conduct and acts and the acts 
and conduct of Morris with reference to this stock, up to the denial 
of the trust in 1884, consistent with honesty, good faith, and 
393 fair dealing only on the supposition of theabandonment and 
acceptance of the stock for $480 or for any amount? 

If such implications are the reasonable intendments of “Justice” 
we say God spare us from the rule of such a harlot. 

In the argument of Messrs. Watts & Sons, pp. 8-9, a quotation is 
made from the opinion of Mr. Justice Bradley in Casey v. Cavaroc, 

96 U.S., 477, in which that judge says, by way of dictum, in explau2 

tion of Clarke v. Is@in, 21 Wal., 360, that the endorsement 25 
payable to order “or their delivery, if payable, to bearer gives the 

title also, which is something more than a pledge;” and from this 

dictum counsel argue that, as there was in this case the seeming 

transfer of the absolute interest by a formal writing, the transaction 

was hoth a mortgage and a pledge, and therefore the possession was P 
that of a mortgagee and therefore adverse under the rule of Coyle v. 
Wilkins, 57 Ala., 110, and Byrd v. McDaniel, 33 Ala., 18. 

Counsel here again have ransacked the books for the loose mutter- 
ings of good judges while napping, and hope for us to abandon for 
such false lights our reason itself. 

In the first place, the question in 96 U. S., supra, was whether in 
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that instance there was sufficient evidence of possession to constitute 
a pledge. It was held that there was neither delivery nor assign- 
ment and therefore no pledge. In the case in 2) Wal., supra, there 
had been a complete transfer and delivery of the collaterals, and the 
redelivery to the pledger, in a different character and for collection 
for account of the pledgee, was properly held not to vitiate the pledge 
asa pledge. See quotation in that case, p. 368, from White v. Platt, 
5 Denio, 269. There was no point made or decision about the trans- 

action being a mortgage; it was upheld entirely as a pledge. 
394 It is seen at once, then, that the remarks of Judge Bradley 

in reference to the transaction in 21 Wal. being a pledge and 
a mortgage are obiter, and they are, moreover, wrong. 

In fact it is, with all due respect for that eminent judge, simple 
nonsense to speak of a transaction being a pledge and a mortgage at 
the same time; and it is in the teeth of the opinions and decisions 
of a thousand jurists as great as he to affirm that a mortgage is con- 
stituted when collaterals payable to bearer are delivered or those pay- 
able to order are assigned to the creditor. 

One element of a mortgage must be lacking to constitute a pledge, 
and when that feature is added the transaction cannot be a pledge, 
for by the addition it has become a mort , which, though havin 
many attributes in common with a pledge, has this peculiar a 
distinguishing feature of its own. 

This peculiarity of the mortgage is an agreement between the par- 
ties that on default the thing shall become the absolute property of 
the creditor. 

—_ on Bailments, §286-’7, and authorities p. 19 of first 
rief. 


If this feature is lacking, then the transaction is a pledge, if it 
amounts to a lien on personal property for the payment of a debt or 
performance of any engagement. 

Same authorities. 
Nabring v. Bank of Mobile, 58 Ala., 204. 


A mortgage is, like a pledge, a lien and a security, but then, un- 
like a pledge, there is a condition by which the title conveyed in 
form becomes at law an absolute interest. 

In either instance the form of the title may be. by possession or 
by writing to appearances absolute, but if the intention be that on 
default the interest of debtor is to cease and that of the creditor is to 
a 1 absolute, then the transaction is a mortgage; otherwise a 
p . 

ag ei then, whether the parties have effected a pledge 

or a mortgage no significance is to be attached to the fact that 
395  theapparent legal title passes to the creditor. In all such cases 
“the intention guides the entry and determines its charac- 


Jones on Pledges, §§9 and 151-3. 

5 Waite’s Ac. and De., 168. 

Former brief, pp. 26-28. 

Potts v. Coleman, 67 Ala., 227. 

Leigh Bros. v. M. & O. R. R., 58 Ala., 175. 


ter.” 
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No one was, then, ever further wrong than Mr. Justice Bradley 
when he asserted in his dictum in 96 U. S., supra, that every pledge 
of a negotiable security was also a mortgage, since all the authorities 
hold that the apparent legal title in the creditor is not inconsistent 
with a pledge, and that there must be not only the title, but a fea- 
ture of forfeiture, to constitute a mortgage. 

‘This transaction, then, lacking this latter feature, was strictly that 
of a pledge and not that of a mortgage. 

Nabring v. Bank of Mobile, 58 Ala., 204. 
Wilson v. Little, 2 N. Y., 448. 

Hancock v. Frank. Ins. Co., 114 Mass., 155. 
Whelan v. Kinsley, 26 Ohio St., 138. 
Cortelyou v. Lansing, 2 Cai. Cases, 200. 
Roberts v. Sykes, 30 Barb., 178. 


The inconsistency of the same counsel, in insisting upon the pres- 
ent transaction being-a mortgage, is shown on page 9 of their argu- 
ment, where they say Gilmer might have maintained detinue or 
trover against Morris by paying or tendering the amount due him. 
It is well known that the pledger has such right, but it is equally 
well known that a mortgagor’s remedy, after the debt is due, is only 
in equity. 

‘ We can use this same argument of Watts & Son, that Gilmer had 
a legal property in this stock, to meet the statement by Messrs. Troy, 
Tompkins & London, that the stock never belonged to Gilmer at all. 
See their brief, p. 16. The one says it was a pledge and there was a 

perfect remedy at law; the other says it was not a pledge, but 
396 only a contract to sell, and not to be helped in equity. Be- 

sides setting off one against the other, we will answer each 
separately. 

We admit the transaction was a pledge and that by tendering we 
might at any time have sued at law, but if we had tendered at any 
time before the stock rose in value Morris would undoubtedly have 
responded like a faithful trustee should, and there still would have 
been no cause of action accrued. How could we anticipate his re- 
fusal, and how can we be held responsible for the mere possibility 
of such refusal? Under such an idea the statute would run against 
the most technical trust in the world, for there is a possibility, as 
there was in this case, that on demand of settlement and surrender 
the trustee may deny his trust and claim the property, and there- 
fore the statute would run in every case of permissive possession. 
It should run, therefore, in favor of mortgagors in possession, for 
non constat, on demand of possession by the mortgagee, he may be 
told that he has no interest in the property. 

When possession is permissive it is folly to talk about the statute 
running, because of the possibility of its being adverse on demand 
made. The statute runs only when the possession is, and not be- 
cause it may be, adverse. 

As to the position of the other firm, that the stock never belonged 
to Gilmer, we hardly know how to marshal our logic for an attack. 
Ownership the learned counsel are pleased to define as “ the legal 
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title coupled with the beneficial property.” See their argument, 
] 


p. 1. 

If we had been called upon to define ownership we would cer- 
tainly have given a different definition. Ownership, moreover, is 
not of fixed meaning. As to all the world, save the mortgagee, the 
mortgagor is the owner, though he has no legal title whatever. 
Comer v. Sheehan, 74 Ala., 452. But between mortgagee and mort- 
gagor the former is‘at law the owner. We thus have in one case an 
ownership without the title and in the other an ownership without 

the beneficial vr equitable interest; but bv the definition of 
397 the learned sonnel there is no ownership at all of the prop- 

erty mortgaged, since no one has both the legal title and 
beneficial interest. 

One of the earliest lessons taught in equity is that the substance 
and not the mere form of things must be considered, and another 
early lesson is that things agreed to be done are regarded as done. We 
do not think that one fully imbued with these elementary ideas 
would have much difficulty in unravelling and settling the positions 
of Morris and Gilmer respecting the stock in controversy upon the 
facts as set forth in the argument of the counsel. We are willing, 
for the sake of the argument, to admit that there never was an origi- 
nal agreement to buy the land on joint account and for Morris to 
pay complainant’s pro rata. We are further willing to admit that 
the company was formed, and that Morris, and not Gilmer, was the 
stockholder, and that Morris, and not Gilmer, thus owed the com- 

ny for the stock, and therefore that he did not pay Gilmer’s, but 

1is own debt for the certificate of 120 shares, and that he thus held 
it in his own name and for his own account until he agreed to sell 
to complainant for $6,000 and interest until paid, and that in pur- 
suance of this agreement the 120 shares were issued to complainant, 
but retained by Morris as security for the payment of the debt, with 
complainant’s transfer thereon, and that the debt was paid, except 
$480, as shown in this case, by sale of half the stock. 

Now, whether F. M. Gilmer or J. N. Gilmer was to pay the debt to 
Morris, we ask, in the language of the learned counsel, “is it not 
trifling with common sense and the English language to say in a 
court of equity” (or, we will add, anywhere else) that, under these 
facts, appellant was not the owner of the 60 shares of stock ? 

Under the facts, if wehaveany conception whatever of law or justice 
or “ common senseand the En lish language,” upon the making of the 

contract of sale and the designation and ear-marking of the 
398 shares to be delivered and their endorsement as security for 

the debt Gilmer became, tv all intents, the owner of the said 
shares and Morris stood as pledgee, with a special, qualified, and lim- 
ited interest, both at law and in equity. | 

Markham v. Jaudon, 41 N. Y., 235. 


The position, then, of the appellant is that of one “ seeking to re- 
cover his own property: which he had pledged to secure his own or 
his father’s debt to Morris,” and therefore by all the authorities he 
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is entitled to maintain this suit in equity against the bailee, denying 
his trust and alleging a sale. 
Brown v. Runals, 14 Wis., 693. 
White Mountains Railroad v. Bay State Iron Co., 50 N. H., 57. 
Jones on Pledges, § 555-’8. 
Story’s Eq. Ju., § 1032. 
Pomeroy’s Eq., §§ 164 and 1231. 


The first nine pages of the argument of Messrs. Troy, Tompkins 
& London, to the effect that we had no remedy in equity, is thus 
answered. 

We argued sufficiently in our first brief the next point made by 
them in reference to the illegality of the transaction. 

In reference to the “ assumptions by appellant’s counsel,” brief, p. 
12, we plead guilty to quietly assuming that it makes no difference 
who owes the debt to Morris, and that appellant was the owner of 
the stock. 

We think it is very clear that the debt to Morris is that of J. N. 
Gilmer, for he was the subscriber for the stock and the money was 
paid for the stock at his request, was ratified by him after payment, 
and repayment secured by pledge of the stock ; but whether the debt 
was that of J. N. Gilmer or F. M. Gilmer cannot make the slightest 
difference. A pledge, like a mortgage, is a security for the debt to the 

creditor, but, in the name of “ common sense and the English 
399 language,” what difference can it make in the creditor’s rights 

against the thing pledged or mortgaged whether or not the 
debt is a personal obligation of the pledger or mortgagor ? 

The debt stands as a charge in rem in either case, but it cannot 
make any difference in an attempt to redeem whether there is or 
not any right to a charge in personam. 

Hancock v. Frank. Ins.Co., 114 Mass., 155. 


We have already sufficiently argued as to the “ownership” of 
the stock. 

The same counsel, on page 13, say: “ It is admitted on both sides 
that further advances were made by Morris from 1871 to 1875, for 
which the stock was to be held as security.” Now, this is an ad- 
mission of appellant’s case, for it is a concession that the stock was 
held in pledge, but the counsel do not stick quite close enough to 
the evidence. We do not recollect that the arrangement for security 
for further advances was confined from 1871 to 1875. On-the con- 
trary, Mr. Morris says it was to secure debts which certain firms and 
persons owed or might owe him. Amongst these firms was Gilmer 
& Donaldson, which was not formed until about 1875, and certainly 
had no business with Morris until 1875. 

This evidence shows an agreement, subsequent to the first, for a 
continuous future credit on the faith of the stock. 


Q. Then how can you say, Mr. Morris, as you have said, that Mr. 
Gilmer agreed with you that that stock should be held by you as 
collateral for nip era. that he or Gilmer & Donaldson or Gilmer, 
Browder & Co. did owe or might owe? 
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A. How could I say it? 
Q. Yes, sir. 
A. It is the truth, because I talked to Mr. Gilmer very frequently 
about it, threatening to sell it. 
Extract from Morris’ dep. 


There is nothing which shows that the advances or agreements 
for credit were confined to the period from 1871 to 1875; on the 
other hand, it appears that the stock “became and was a basis of 

credit ” as charged in the bill, and that the advances and 
400 dealings continued to shortly before the filing of the bill. 

Here, then, is a full explanation of everything. We have 
only to strike off from Morris’ statement that the stock was pledged 
for debts of F. M. Gilmer, and we will have the exact truth, viz., an 
original pledge for $6,000 enlarged by “subsequent accessorial en- 
Ba ements ” so as to cover any future advances for account of ap- 
peliant. 

Story on Bail., § 304. 


These new “ accessorial engagements” do not at all disprove or 
do away with the original agreement or change its nature; but the 
proof of them shows a continued acknowledgment of the original 
relation and accounts for the conduct of the parties. 

If the defendant chooses, as he has done, to claim in his answer 
no advantage from these subsequent engagements, he cannot destroy 
thereby the effect of the proof of them on the original transaction. 
Subsequent advances would hardly be made on property which did 
not belong to the complainant, or on property which Morris held 
or claimed as his own. 

The same learned counsel, on pp. 14-15 of their argument, insists 
upon several circumstances to show that Gilmer only had an option 
to buy, one of which is that Morris otherwise would have charged 
up the $6,000 to somebody, or would have taken somebody’s note, 
bill, or other obligation for its payment; and the same circum- 
stance is mentioned on page 6 of their brief. 

In the absence of all explanation, we might perhaps be inclined 
to agree that this circumstance was conclusive against us, but, for- 
tunately, we have the key to the phenomenon. 

On cross-examination, Morris testified as follows: 


Q. Do you carry your accounts in your head or on your books? 
A. The accounts of Josiah Morris I carry in my head. This was 
due to Josiah Morris individually. 
Page 44 of original dep. 


We feel sure that we will be thanked for furnishing this explana- 

tion, overlooked by the counsel, why Morris made no charges on 
his books. 

401 A careful student of Morris’ deposition will discover in it 

several curious omissions to make entries, in cases where ac- 

counts and books were admitted to be kept, tallying with circum- 

stances sworn to by him. With an honest man an entry of credit 
43—1150 
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will be as promptly made as one of debit, and when a cotempora- 
neous entry should have been made, but is not entered by the part 
testifving, it is a strong circumstance against him. It will be recol- 
lected that Mr. Morris testifies that he considered all the debts of all 
the Gilmers wiped out by the stock in 1875. 


Q. Did you consider the debts of all of them wiped out? 
A. Yes, sir; by the sale of that stock. 


* * * * * * * 


Q. Did you not intend to give them the benefit of anything you 
might sell the Elyton land stock for? 
A. I donot think that entered my head, more than to wipe out 
the debt. 
Q. Yet it did not wipe it out? 
A. Left a large balance. 
Original dep., p. 60. 


Q. You stated here Friday that you considered the matter settled 
up in 1875, when you took that stock in your own name? 
A. I did consider the matter was closed in 1875. 
* * * * * * * 


Q. If you considered that a sale in 1875, at what price did you 
consider it a sale? 

A. I considered it a sale for the debt he owed me. 

Q. At what price ? 

A. I suppose it was worth forty or thirty cents on the dollar; it 
was not worth half the debt. 

Q. You did not consider it a sale at any specified price? 

A. I considered it a sale at the price of what he owed me. 

Q. When did you credit his account ? 

A. Marked it off. These accounts have all been charged off. 


* * * * * * * 


Q. Do you ever, as a banker, mark off a man’s account off your 
books without giving him the last credit he is entitled to? 
A. No, sir. . 


* * x* * * * * 


Q. Is there any credit on any of these accounts for the sale of that 
stock in 1875? 
A. No, sir. 


* * * * * * * 


402 Q. Why did you not enter that credit if you considered 

that a sale in 1875? 

A. Because these accounts were marked off. * * 

Q. When was that account charged off your books? 

A. I do not remember. 

Q. Can’t you find out ? 

A. I think that the amount was charged off in 1881. * * 
Original dep., pp. 42-’5. 
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Now, here we have matters of book-keeping of real difficulty. 

Debts wiped out by a sale of collaterals, yet leaving a large bal- 
ance not wiped out. 

A sale of collaterals in 1875 for account of the pledgor, but no 
credjt entered of proceeds, in a case in which accounts are admitted 
to have been regularly kept. 

The “ marking off” of the accounts stated as a reason why cotem- 
poraneous entries of credit were not given, while it appears that the 


_ “marking off” did not occur for six afterwards, during which 


time other collections were made and credited and other debits en- 
tered. i 

We commend to the counsel the solution of these matters and their 
reconciliation with the statement of their client that he “ considered ” 
the transfer of the stock in 1875 asa sale of the stock and a satisfac- 
tion of debts; and then the reconciliation of this latter statement 
with that on page 171 of the record, that he held the stock under 
the original agreement until 1881. 

When these matters are settled the counsel will hardly think it 
strange that charges were not made in cases in which their client 
swears he carried the accounts in his head. 

On the option question we think we can furnish an explanation 
from the same source, at least as to how Morris regarded the trans- 
action until about 1881: 


Q. You did receive this stock bona fide as collateral from some- 
body, did you not? 

A. Yes, sir. 

* x* * ~ * * * 
403 Q. You received the certificates of stock after they were 
issued from somebody bona fide as a collateral for some- 
thing ? 

A Yes, sir. 

Q. Now, Mr. Morris, the six thousand dollars which was part of 
the debt for which they were originally pledged was subsequently 
paid by the sale of half the stock ? 

A. Yes, sir. 

Q. You did not consider that stock yours? 

A. I did not consider it mine; no. 

Page 54, original deposition. 


Now, after this and many other little matters in Morris’ deposition, 
we need not bother ourselves about Morris’ considering that Gilmer 
had an option only to buy; and as to who he received the stock 
from the writings show well enough ; and for what debt it was origi- 
nally pledged all parties agree. If there was afterwards a pledge 
by a party authorized to act for other debts, the benefit of the “ ac- 
cessorial engagement” should have been set up and claimed in the 
answer. Instead of doing this, however, Morris & Co. disclaim all 
interest. 

“The novation in 1875,” mentioned by Messrs. Troy, Tompkins 
& London on page 16 of their argument, was nothing but the legal 
perfection of the first pledge, with the “ accessorial engagement,” 
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made about then, for further credits on the faith of the stock. There 
is absolutely no evidence that the appellant then owed any other 
debts in the world than to Morris, and the pretense that the transac- 
tion had anything of fraud in it is an assumption of counsel. 

The stock had been conveyed, so far as complainant could convey 
it, in December, 1871, to secure the balance of purchase-money due 
on it. Whether or not Morris would transfer it on the books of the 
company rested with him. He states that he did transfer on ad- 


vice of counsel for security, and that complainant did not say a . 


word to him. If this is true,can any fraud be made out of the 
transfer? 
On the other hand, if complainant’s version be true that 
404 Morris was asked to pay the execution and to hold the stock 
as security for it and other debts, and if it be true that he 
did so, can fraud be predicated upon that ? 

On page 19 of the argument of Messrs. Troy, Tompkins & Lon- 
don, in insisting that the transaction was a mortgage and not a 
pledge, they say that we set up “ that where the legal title or general 

roperty passes it is a mortgage, but when possession merely is de- 
camel but the title or general property is retained by the owner, 
it is a pledge; ” and they further say: “If the party to whom pos- 
session is given is clothed with the legal title, every case in Alabama 
* * * establishes this transaction to be a mortgage.” 

We would respectfully cite Nabring v. Bank of Mobile, 58 Ala., 
204, as one case in Alabama just like this, in which shares of stock 
transferred in form absolute to the bank as collateral security for a 
debt was held to be a pledge and not a mortgage. This case is di- 
rectly contrary to the a of counsel that there can be no pledge 
if a transfer of the legal title in form is made. We also cite section 
153 of Jones on Pledges, where he says: “A transfer of the legal 
title is not inconsistent with the existence of a pledge;” * * * 
and 5 Wait’s Ac. & De., 168, where the author, quoting from Brewster 
v. Hartley, 37 Cal., 15, says: “Thus the transfer in writing of shares 
not only does not prove that the transaction is not a pledge, but the 
stock * * * ‘cannot be pledged in any other way.” We might 
cite any number of authorities to same effect, 

The counsel, then, are as unfortunate in distinguishing a mort- 
gage from a pledge as they are in defining “ownership,” so as to 
wesw mortgaged property escheatable to the State, as belonging to 
nobody. 

Neither are we aware of having invoked the rule imputed to us 
by counsel as a distinguishing test of a mortgage. What we said 
is on page 20 of our argument. If reference is had to it it will be 
seen that we said that in a pledge “the general property never 

passes,” and “there is no feature of forfeiture.” We never 
405 confounded “general property ” with the formal “legal title.” 

We never thought even of insisting that a pledge of bonds, 
stocks, and choses in action generally could not as well be made as 
of tangible property, notwithstanding the transfer of the legal title 
in form to the pledgee. We expressly quoted many authorities to 
show that incorporeal property could not be pledged “ without a 
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* contrast to the common law mortgage.” 
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written transfer of the title.” See our argument, pp. 26-’9. If there 
is not a clear feature of conditional forfeiture, the transaction is pre- 
sumed to have been intended as a pledge rather than a mortgage, 
as more consonant to reason and justice, notwithstanding the writ- 
ten transfer of the apparent legal title. 

We believe that there is no well-considered case, in the whole 
range of the law, opposed to this view. 

To regard a transaction as a mortgage rather than a pledge, in a 
case of this kind, when the possession was not taken for any breach 
of duty or default on the part of the owner, but permissively and 
for his account and accommodation, is, it seems to us, to take a very 
narrow and contracted view of human conduct. 

“The law of pledges shows an accurate and refined sense of jus- 
tice, and the wisdom of the provisions by which the interests of the 
debtor and creditor are equally guarded is to be traced to the Roman 
law, and shines with almost equal advantage and with the most 
attractive simplicity in the pages of Glanville. It forms a striking 

4 Kent Com., 138-’40. 
In this case it is impossible to say that the possession was acquired 


“$> hostility. It is beyond doubt that it was permissive and for the 


account of appellant; that. while held the relation was continu- 
ously acknowledged by making the stock the basis of further 
credits made and to be made, and yet counsel insist upon the 
court’s viewing the transaction as one in which the holding is 
to be regarded as hostile and adverse from its inception and known 
to the appellant to be so. With this construction, if there 
406 ever wasa transaction more likely than this “to enable a 
rson to steal a title while professing to hold under it,” we 

would like to have it disclosed. 

The formalities of transactions are cortrolled by the intention as 
deduced from the circumstances. Leigh Bros. v. M. & O. R. R., 58 
Ala., 175. And thus the formality of the transfer in writing of the 
legal title is explained and its operation between the parties re- 
strained. 

In reference to the concluding remarks of the same counsel about 
their client being supported by other witnesses, we would say the 
most unfortunate circumstance for this witness is that he contradicts 
himself and that our case is made out in every particular by his 
own evidence. 

Concerning our delay in looking after dividends, it should be 
recollected that in 1881 the stock was only at par; that no dividends 
were paid until during the year 1883, as sworn by Morris, and that 
this suit was brought in 1884, and that there is no evidence of our 
knowledge of such dividends before this suit. 

But, if it were otherwise, would our delay in any way put Morris 
in any worse attitude? Would it forfeit our absolute rights or 
diminish his? 

In cases where an election is to be exercised between two different 
and conflicting rights, as of affirming or rejecting a sale, &., the 
courts very properly say parties have no right to speculate by delay. 
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Such was the case of Twin-Lick Co. v. Marbury, 91 U. S., 592, cited 
by Sayre & Graves, p. 17 of their argument. 

But when it is a case of plain pledge, either for a specific debt of 
small amount compared to the value of the pawn or when by “ ac- 
cessorial engagements” it has been enlarged into a pledge for con- 
tinuous and future credit, it is, it seems to us, “ trifling with common 
sense and the English language to say in a court of equity” that 
delays, such as are shown in this case in reclaiming pledge and 

dividends, should forfeit pledge and dividends to the pledgee? 
407 “Tell it not in a court of justice,” where Divinity should 

hold the scales between man and man, that Morris has any 
better right to this stock and dividends than if he had taken them 
by stealth or force. 

Potts v. Coleman, 67 Ala., p. 228. 

Kirk v. Smith, 9 Wheat., 228. 


The counsel say appellant knew that he was not the owner of the 


stock. What shall we say of Morris in respect of knowledge of - 


ownership? Does he not swear and admit throughout that the 
stock was received and held by him dona fide as a collateral for the 
$6,000 paid by him to the Elyton Land Co., and that this $6,000 was 
shortly returned to him by sale of half the stock? 

Does he not confess that he thus always had the means of pay- 
ment in hand, and that the delay could not hurt him, and was pre- 
sumptively in pursuance of the original contract, and that he never 
demanded his money or gave notice to redeem, or that he was going 
to sell? Is it not shown that he never sold? Does he not and do 
not the papers show that he received the stock from J. N. Gilmer? 
Then, pray, on what theory of law or morals is it pretended that 
Morris is wronged by our claim? Suppose that the stock was in- 
tended as between J. N. Gilmer and F. M. Gilmer for the latter—in 
other words, that J. N. Gilmer was trustee of the legal title for his 
father—would it make the slightest difference in the equity of this 
ease? Do not the writings and the evidence show most conclusively 
that F. M. Gilmer was wise enough in creating a trusteeship, if there 
was one, to nominate his son and not Mr. Josiah Morris? And is it 
any business of the latter, after accepting the position of bailee to 
the trustee, to concern himself about the rights of the cestui? Is he 
not capable of asserting his own claims if any he had? If J. N. 
Gilmer had stolen the stock from F. M. Gilmer and pledged it, as he 

did in this case to Morris, would the latter be able to avoid 
408 the duty of acting in good faith under his own contract, when 
the owner set up no claim? The secret of this whole claim 
of Morris is to be found in the value of the pledge—the temptation 


was too great for poor humanity. 
GUNTER & BLAKEY, 
For the Appellant. 


re 
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409 “ EXHIBIT 3.” 
Supreme Court of Alabama. December Term, 1885. 
J. N. Grtmer, Appellant, vs. Jostan Morris, Appellee. 


Argument in behalf of the appellant on application for a rehearing, 
by Gunter & Blakey, for the appellant. 


410 Supreme Court of Alabama. December Term, 1885. 
J. N. Gitmer, Appellant, vs. Jostan Morris, Appellee. 
Argument in behalf of the appellant on application for a rehearing. 


After studying the published opinion pronounced in this case, we 
think that it can be shown that the court has come to a wrong con- 
clusion, and that the appellant is entitled to a decree in his favor. 
We are encouraged to make this argument the more because the 
court, while mistaking certain facts, concedes im its opinion other 
leading ones which we think can be reconciled only with a decision 
for the appellant, and because the authorities cited and relied on 
are, to our apprehension, clearly distinguishable from the present 
case. 

I. The court says: “The testimony, moreover, satisfies us that 
there was a tacit understanding that the stock was to stand good as 
a pledge for future advances to the father as well as for those to the 
son and the firms of which he was amember. For this purpose the 
law requires no express agreement. It will readily indulge the pre- 
sumption, from surrounding circumstances, that new loans are also 

to be secured by a laos which the lender held at the time. 
411 Schouler’s Bail, 230; Story on Bail, § 304; 2 Kent,584. The 

facts and figures in the case all harmonize with this presump- 
tion. They are entirely repugnant to the opposite conclusion. 
From the original date when the stock was pledged, in 1871, up to 
the date of its sale by the defendant, in 1881, there was no time when, 
according to our opinion of the testimony, it was not pledged for 
an amount much greater than the amount for which it was sold.” 

Although there are, perhaps, one or two mistakes, as we shall en- 
deavor to show, in the facts above mentioned, the leading circum- 
stance recited, viz., that the stock was to stand good for all future 
advances to or for the complainant and the firms of which he was 
a member, is certainly true; and as our argument is largely based 
on this fact, we will here refer to the testimony which establishes 
that fact, which, as the court says, being in itself reasonable and — 
just, ought to be easily indulged as a presumption. 

There ure but three persons and witnesses eaiity ing eae 
about this matter, viz., Josiah Morris, F. M. Gilmer, and J. N. Gil- 
mer, and they all agree substantially to the fact found by the court, 
that the stock was to stand good as a pledge for all future advances 
to the complainant and bis firms. 


= 
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Q. “Then, you say, Mr. Morris, that the agreement which you 
have referred to as having been made by Mr. F. M. Gilmer, whereby 
this stock was to stand as security to you not only for its original 
subscription price, but for everything which Gilmer, Browder & Co., 
F. M. Gilmer, and Gilmer & Co. might then or thereafter owe you, 
was — to this original agreement which you have just men- 
tioned ? 

A. The transfer was subsequent to that agreement. 

Q. You do not pretend to say that Mr. Gilmer made agreements 
or arrangements with you for pledging this stock as security for 
debts of a firm not then in existence ? 

A. No. 

Q. Then, these agreements were certainly subsequent to the forma- 
tion of these several firms ? 

A. Yes, sir.” Record, p. 174. 


412 Mr. F. M. Gitmer says in his deposition : 


“T met Mr. Morris * * * andasked him tosee my son, said J. 
N. Gilmer, and get him to transfer the stock to him, Morris, as se- 
curity for the amount of the judgment, and alsoas collateral security 
for any other indebtedness of my said sonto him. * * * Mr. 
Morris replied, ‘ All right; send Jimmie to me.’ I sent my son to 
Mr. Morris.” 

Record, p. 53. 


J. N. GIuMER says in his deposition : 


“The stock was then (spring of 1875) standing in my name on 
the books of the Elyton Land Company, and was levied on as my 
stock. I requested Mr. Morris to pay the judgment and to have the 
stock transferred on the books of the company to him and to hold 
the same as security for that amount and any other amount that I 
might be due him. This was done.” 

Record, p. 59. 


In the answer of Morris, filed 22 April, 1885, it is averred “ that 
on, to wit, the 30th day — March, 1875, said complainant caused 
and procured the certificate for said 60 shares of stock, which had 
been issued in the name of said complainant, to be surrendered to 
said Elyton Land Company and a new certificate for said 60 shares 
of stock to be issued by said company to this respondent.” 

We might cite numerous other passages in the pleadings and evi- 
dence establishing the truth of this finding by the court, but deem 
it a waste of time to do so, and will take it as a fact conceded, estab- 
lished, and found that the stock was pledged to secure all future 
advances to complainant and the various firms of which he was a 
member. 

II. We will now briefly: show the course of dealing between com- 
plainant end Morris, and when these dealings ceased, &c.; and here 
again there is substantial agreement between all the witnesses. 
Complainant’s firm of Gilmer, Browder & Company opened an ac- 


x * * 


count with Mr. Morris on June 14, 1872, the first item being a dis- 
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count of $3,500 for them. They did a continuous banking business 
with defendant until the 30th October, 1874, and on the 18th Nov., 
1876, the small balance of $29.90 against them was carried to debit 
of complainant’s new firm of Gilmer and Donaldson. 

See account, Record, p. 252. 


The firm of Gilmer & Donaldson was formed in 1875, and 
413 opened an account with defendant in March of that year and 
had continuous dealings until Donaldson’s death, in 1876, 
when a balance to the debit of the firm is shown of $2,323.08, after- 
wards reduced by credit of March 11th, 1880, to $1,412.50. 
See account, Record, p. 245. 


The complainant’s new firm of J. N. Gilmer & Cu. was then 
formed (he really did business without a partner under that name) 
and opened a banking account with defendant in September, 1876. 
The dealing with this firm was continuous, with the balance some- 
times one way and then the other, until June, 1880, and was finally 
closed by note for $52.33 on the 3lst May, 1883, which was paid 
Oct. 3, 1883. 

See account, Record, p. 263. 


With a proper opportunity to amend, which we will further on 
show we are entitled to, we will undertake to show that complain- 
ant formed a new firm when he ceased to do business under the 
name of J. N. Gilmer & Co., and that this new firm did a continu- 
ous banking business with defendant, obtained advances from time 
to time, up to within three or four months of the filing of the bill 
in this case. 

The bill of complaint in the third paragraph states: 

“That the said stock, undisposed of to the said Linn, orator suf- 
fered to remain with and in the possession of said Morris because 
its value was chiefly prospective and because orator had confidence 
that the 3aid Morris would account for and surrender the same 
whenever orator might call upon him to do so, and should pay to 
him and to the firm of Josiah Morris & Co., of which said Morris 
was the leading member, all balances of money due to him and 
them by orator; that after the transfer to said Linn orator did become 
and still is liable to said Morris and to said Morris & Co. for various 
small sums of money besides the balance due on account of interest 
to said Morris on account of the original purchase of said stock ; 
that orator being a man of small means, the said stock in the hands 
of said Morris became and was a basis of credit for money.” 

The fair, reasonable, and just construction of the foregoing para- 
graph of the bill is that after the sale of half of the stock to Linn 

the other half was left with Morris, amongst other reasons, 
414 asa pledge for future advances, and that various advances 
were made by Morris to complainant on the faith of this 
stock as security, and thus tallying with the evidence, showing con- 
tinuous advances and payments up to within a very short time be- 
fore the filing of the bill. 
44—1150 


346 JOSIAH MORRIS VS. JAMES N. GILMER. 


If it be objected that the word “after” does not on demurter 
sufficiently designate within what period such advances were made, 
the answer is that an opportunity should have been given to the 
complainant to amend by making it more definite. As it was it 
was as sufficient, certainly, to let in evidence to support it for trial 
on the merits as if it had been expressed in the most definite form 
in which it could have been stated. Indeed, evidence of subsequent 
dealings and advances on the faith as a pledge of the stock already 
in the hands of Morris would be perfectly relevant and proper 
without any allegation in the bill of such subsequent advances, 
since every subsequent reception of the stock asa pledge for a debt 
of the complainant, every admission that it would be held as se- 
curity for such subsequent debt of the complainant, would be good 
evidence to explain the character of the possession and holding of 
the stock by the defendant. It would effectually show that the 
stock did not belong to defendant, and that he did not claim it at 
the date of each such subsequent advance, and would thus tend to 
show that the original holding was for complainant and would tend 
to show a continued subordination of such holding to the rights of 
complainant. 

: Blackwell v. Blackwell, 33 Ala., 57. 
Whetstone v. Whetstone, 75 Ala., p. 502. 
Perry on Trusts, 863, and note 1. 


III. The defense of staleness is set up by demurrer, and on this 
point we insist that the bill should not have been dismissed in va- 
cation by the chancellor without giving the complainant an oppor- 
tunity to amend and to bring evidence to sustain the amend- 
ment. 

It will be observed that the cause was decided in vacation. 
415 It will be seen that the chancellor based his decision on the 
statute of limitations and dismissed the bill. 
See his opinion, Record, p. 288. 


On appeal the court affirms the chancellor’s finding on the 
ground that the claim was stale. 

Neither the chancellor nor this court did or can know that an 
amendment could not have cured the defect of the pleading, and 
it seems clear that an opportunity should have been afforded the 
complainant to amend and to adduce evidence to sustain the allega- 
tions. At any rate, the court having frequently so ruled, the com- 
plainant had the right to presume that his case would be disposed 
of in the same way. 

Ragland v. Martin, 41 Ala., p. 348 

Jones v. Latham, 70 Ala., 164. 

Stoudenmire v. De Bardelaben, 72 Ala., 300. 
Kingsbury v. Milner, 69 Ala., 502. 

Bishop v. Wood, 59 Ala., 258. 


In the case of Kingsbury v. Milner, 69 Ala., 505, the court says: 
“The appellant had a right to have the judgment of the court on 


“4 
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the demurrer.” The whole system of amendments is based upon 
this theory, and without it the privilege of amendment would be 
futile. To hold otherwise would be in effect to adopt the legal 
dogma of professional infallibility, which would render nugatory 
the necessity of all such amendments. The language of the statute 
is general in terms, that “either before or after judgment of de- 
murrer the court must permit an amendment of the pleadings,” &c. 
It is thus evident that the court should have reversed the decree 
of the lower court, so as to allow the complainant the opportunity 
of amending his pleading, so as to aver such facts as would take 
his case out of the legal presumption of staleness, and of proving 
these facts 
A demurrer is but an answer in matter of law; so an answer sub- 
mitting a question of law is but a demurrer as to that matter. A 
demurrer, therefore, loses none of its character as such by being in- 
corporated in an answer under the license allowed by our prac- 
tice. 
416 The court cannot ex mero motu take the objection of stale- 
ness or limitation. 


Thompson v. Parker, 68 Ala., 387. 


The complainant is not required to state the facts. which takes 
his case out of the presumption of staleness or limitation unless the 
objection is raised by the defendant that his statement is insuffi- 
cient. 

This objection, no matter how made, is in the nature of a de- 
murrer, and when sustained, whether in term time or vacation, 
the complainant is entitled to amend by averring the facts which 
he thinks may avoid it, which facts the defendant can deny, and 
thus put them in issue. E 

Until facts are thus averred in the pleadings they are not in issue 
and cannot be proved, or, if proved, no decree can be based on them. 

James v. McKernon, 6 John., 559 to 565. 


The true sphere of an answer is to deny or state facts; hence 
“the defendant’s right to have his answer taken as evidence is co- 
extensive with his obligation to answer.” 

Bloisdell v. Bowers, 40 Verm., 126. 
1 Dan’! Chan. Prac., 4th ed., 843, note 1, chap. 22, § 1. 


Statements of law cannot be evidence hence demurrers do not 
lose their character as such by being incorporated in answers. 

It is plain, too, if the right to amend and thus to stateand put 
in issue and prove facts to avoid points of demurrer could be 
defeated by incorporating demurrers in answers “the dogma of 
professional infallibility would be adopted” and the statutes allow- 
Ing amendments after demurrer would be abrogated. 

The right to a judgment on the demurrer would be ended. 

Kingsbury v. Milner, 69 Ala., 502. 


IV. We come now to insist that the defense of staleness was fully 
met by the evidence already in the case. 
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It appears by the bill (section 3) and the evidence, and by 

417 the finding in the opinion pronounced in this cause, that the 

stock was pledged for all future advances’to the complainant 

and the firms of which he was a member. The evidence shows, as 

we have seen, that this was done by express agreements, and that 

they were made after the several firms of which complainant was 
a member cane into existence. 

We think, though, that it makes not the slightest difference if such 
agreements were only implied. Implied agreements are as much 
actual agreements as if express and in writing. They can always 
be declared on as express or actual agreements, the only difference 
between the two being, as this record expressly holds, in the manner 
of proving them. 

Keel v. Larkins, 72 Ala., 493. 

The City Council of Montgomery v. Montgomery Water 
. Works, in MS. 

Chit. on Con., 11 Ed., Vol. 1, p. 79. 

Story on Contracts, § 11. 


When certain facts and circumstances are shown from which the 
law imputes to the parties “as honest, fair, and just men” certain 
intentions and certain agreements, it is very clear that such inten- 
tions would have no greater force if spoken, and that such agree- 
ments must have all the effect they would if written. 

There can be not the slightest doubt, then, that if by implication 
a party is estopped to demand his security without payment of sube 
sequent advances—in other words, is held to have agreed that the 
security should be held as a pledge for such advances—the other 
party is estopped to deny that the security is accepted and held as 
a pledge—in other words, is held to have agreed to hold the security 
as a pledge for such advances. 

As the law only implies “ that parties have made, under given 
circumstances, those stipulations which, as honest, fair, and just men, 

they ought to have made” (Ogden v. Saunders, 12 Wheat., 
418 341), there is no danger that an implied agreement can be 

otherwise than equitable in-all its bearings, ubligations, and 
consequences. Story on Con., § 12. 

To attempt to evade or shirk the legitimate inferences and con- 
sequences of an implied agreement is, therefore, as inequitable and 
dishonest as it can be to avoid those of express contracts. 

Parties in all such cases are presumed to have mutually invited 
each other to act upon the terms and stipulations of the agreements, 
and thus to have raised estoppels by implication from the course of 
their dealings. 

We have seen that the course of dealing between complainant 
and Morris was continuous from 1872 up to a short time before the 
filing of the bill; that the balance against Gilmer, Browder & Co. 
was carried into the account of Gilmer & Donaldson and the latter 
credited down to $1,400 in 1880, and that J. N. Gilmer & Co.’s ac- 
count was paid in full in 1883. 

The question, then, is do collaterals pledged for future advances 


ata a OO, Mc, we 8 


t. 


. 
> OO MEO ee —- 


JOSIAH MORRIS VS. JAMES N. GILMER. 349 


and running accounts ever become, by staleness, the property of the 
creditor during the course and continuance of the dealings? 

It would seem that but one answer could be given to this question. 
Is there a business man in the world who does not know that the 
universal practice of mankind is and has always been and ever 
must be while commerce is carried on directly in the teeth of any 
such idea? 

No rule of arithmetic is to be regarded by which calculations may 
not be made; so no principle or rule of human conduct can be 
sound which cannot be put into practical application with some 
show of justice and equity about it. 

Let us see how this rule would or could work. Let us imagine 
that collaterals—diamonds or stocks of permanent or fluctuating 
value—are deposited with a banker or merchant to secure a present 
debt and all future advances to the depositor or for his benefit. Let 
us suppose the arrangement to have been made in 1871, and that 

the present debt then secured was $480.00 (which is the amount 
419 of the only debt against the stock in the present instance 

when it was pledged), and that thereupon the depositor com- 
mences dealings in account with the depositary, receiving and pay- 
ing advances continuously up to the day of the filing of the bill in 
this case in 1884, at which time all balances, save the original $480 
and a balance of $1,400 on account from 1880, have been paid by 
the depositor. Now, supposing the collaterals to be a given quan- 
tity, or z,a wholly unknown quantity, let us ask at what stage of 
the proceedings would they cease to be the property of the depositor 
and become that of the depositary, and at what time would the 
latter be relieved from the ordinary legal obligation in such cases to 
make demand and give notice before’selling or appropriating the 
collaterals? At what price and when would the proceeds go to the 
credit of the depositor? Or would they go at all? Could the de- 
depositary without notice quietly appropriate the collaterals by sale 
or otherwise, and yet from time to time collect his current balances ? 
Suppose the $480.00, original debt, and the balance of $1,400.00 of 1880, 
had been carried into the running accounts, and had thus been paid, 
leaving no balance, or one as a last item in 1883, would the depos- 
itor’s right to his collaterals be changed from what it would be with 
the $480.00 and $1,400.00 balances not carried forward into the new 
accounts ? 

Are the depositary’s rights to pay the old balances out of the se- 
curity at all impaired by his allowing the statute of limitations to run 
against their enforcement as personal demands? Does the law per- 
mit a depositary, without notice to his depositur, with whom he has 
daily transactions, to fix the time when and the amount for which 
he will appropriate collaterals standing in his hands for certain old 
balances and current advances ? 

Does the law draw any distinction in such cases between dia- 
monds and stocks? Can it, with justice, be imputed as a fault or a 

neglect on the part of the depositor that he did not sooner 
420 claim a full settlement and surrender of the collaterals when 
he had no notice of and no occasion to suspect a breach of 
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good faith? Did he not have a right to regard each subsequent ad- 
vance as a distinct acknowledgment of the relation between the par- 
ties and as a distinct and several engagement and promise by the 
depositary that he held and would continue to hold the collaterals 
for account of the depositor ? 
And was not each act done under or in recognition of the relation 

and contract a renewal of the obligations imposed by it? 

Whetstone v. Whetstone, 75 Ala., p. 502. 

Perry on Trusts, § 863 and note 1. 

Blackwell v. Blackwell, 33 Ala., 57. 


It appears to us that justice cannot be even approximated without 
according in such cases a reasonable time after the cessation of deal- 
ings within which to sue. 


V. We now proceed to discuss some other points really unneces- 
sary in the decision of the case, but in which, it appears to us, the 
court does great injustice to the appellant. 

In the first place, the court assumes as a fact that there was a sale 
of this stock in 1881; and, arguing as if the sale was known to the 
complainant, they apply the case of Twin Lick Oil Co. v. Marbury, 
91 U. S., 587, and impute the injustice to the complainant of volun- 
tarilv awaiting the rise in the value of the stock, and after that of 
deciding to take the stock rather than the price. 

We submit thet no greater wrong was ever done by acourt. In 
the first place, there was no sale of this stock ; there never has been 
a sale of it to this day; and, in the next place, if there was a sale it 
was never known to us. 

It is true Mr. Morris swears that he actually sold the stock in 
1881 for $6,000; but on cross-examination it was shown that he 
bought 426 shares of this stock from Powell ; that, prior to the pur- 
chase and in contemplation of it, he arranged to place 300 shares 

with certain parties in New York, retaining 100 himself, and 
421 that on making the purchase he forwarded to the Elyton Land 
Company a larger number of shares than he was to sell, 
among which was our 60 shares and directed 300 shares to be issued 
to the New York parties, and the remainder to him. He says that 
no made no agreement, negotiation, or contract for the sale of the 


Gilmer stock. 


“T do not know,” says he, “ what part I got back. 

Q. You simply sent up so many (shares) and got back so many, 
and cannot tell what you sold and what you did not sell? 

A. No; I cannot designate. I cannot trace as part of the stock 
that was sent them—part to be transmitted to these parties and the 
balance to be sent back to me.” Record, p. 213. 

Now, here we have the final testimony of the defendant himself, 
the only witness examined to prove his allegation of a sale, and we 
submit that no actual sale is shown, and that the court ought not to 

resume the fact to have occurred. On the contrary, as the de 
itary has in such cases no right to sell without demand and notice, 
justice entertains the presumption that compluainant’s stock was in 
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the residuum. Nourse v. Prime, 4 John. Chanc., 490. (S.C.)8 Am. 
Dec., p. 609. 

If there had been a sale and we had been notified of the fact, and 
that the proceeds had been placed to credit of the proper account, it 
is clear that we would have then had an option to confirm or avoid 
the sale; and in such case the rule and decision in 91 U.S., 591, 
supra, would have been applicable. We would have been bound in 
justice to act pea in accepting or objecting the option; and 
in such case the fluctuating character of the subject-matter of the 
transaction would undoubtedly play a conspicuous part in fixing 
the limit of the time to the option. Now, in the case in 91 U.S., 
supra, there was the sale and purchase of a corporation’s mining 
property by a director. “ With a full knowledge of all the facts,” 

says the court, “the appellant took no action until * * * 
422 nearly four years after the sale, and not until all the hazard 

was over, and the defendant’s skill, energy, and money had 
made his purchase profitable, was any claim * * * made.” 

But in the case at bar there was no sale, or, what is the same thing, 
if there was one we had no notice of it, and there was no change 
whatever in the situation of the parties; there was no “ skill, energy, 
or money” of the defendant in fact, or with our knowledge, after the 
alleged sale which enhanced the value of the stock. If there was no 
sale, or if we did not know it (Morris swears he told no one), how 
can we with justice be charged with having delayed the exercise of 
an option with the view of awaiting the result of a hazard assumed 
by the defendant? 

It is very clear to us that this case has no application whatever to 
the circumstances of the one at bar. 

In the next place, despite the allegations of the third paragraph 
of the bill; despite the eRagutien of the answer that in March, 1875, 
complainant caused and procured the transfer of the stock to be 
made to defendant on the books of the company, and the further 
allegation of the answer that the transfer in 1875 was made on the 
same consideration as the original transfer; despite the evidence of 
Morris that the stock was = to him for the debts, present and 
future, of-complainant and his several firms as they came into exist- 
ence, and his accounts showing continuous dealings to shortly before 
the filing of the bill; despite the testimony of both the Gilmers to 
the agreement in 1875 to pay the small judgment against J. N. Gil- 
mer, an execution on which had been levied on the stock, and to 
hold the stock as security for that and all he might owe him, and 
the evidence by defendant and his accounts of the charging of the 
amount of the judgment to Gilmer & Donaldson and the balancing 
of that account with that firm afterwards without objection: 
despite the fact that the court itself finds that there was an 
agreement between the parties for the stock to stand pledged for 

all future advances to J. N. Gilmer and his several 
423 firms; despite the fact that Morris himself swears express] 

that he held the stock under the original agreement until 
1881 the court says, in the beginning of the opinion, that there is 
no allegation or proof of any recognition un the defendant Morris’ 
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part of any existing trust relationship between himself and the 
complainant intermediate between the time of the original trans- 
action in 1871 and the filing of the bill, which occurred in July 1884. 

It seems to us that there were no such potent facts of recognition 
in the case of Blackwell, 33 Ala., 57.; and it appears to us that, 
leaving out of view every fact above mentioned, except the single 
sworn admission against interest by Morris, shown on pages 165 to 
171 of the record, wherein he says he held the stock under the 
agreement until 1881 (see our original argument, p. 9), this fact 
alone is ample and sufficient to show the trust relationship up to 
1881. 

Is it possible to decide that holding under an agreement of pledge 
is not a recognition of a trust relationship? Spoken words would 
only be evidence of the relation, but here the original fact is sworn 
to that the relationship was that of pledger and pledgee to 1881. 

But we are not without the “spoken words.” Mr. Morris testified 
as follows: . 

‘“Then how can you say, Mr. Morris, as you have said, that Mr. 
Gilmer agreed with you that that stock should be held by you as 
collateral for anything that he or Gilmer & Donaldson or Gilmer, 
Browder & Co. did owe or mightowe? A. HowcouldIsayit? Q. 
Yes, sir. A. It is the truth, because I talked to Mr. Gilmer very 
frequently about it, threatening to sell it.” Record, p. 173-’4. 

Now, then, we have the distinct fact, sworn to by Mr. Morris, not 
only that he held the stock under the original agreement of pledge 
until 1881, but that he very frequently (during and after 1875, as 
we will show) talked with Mr. Gilmer about it, “ threatening to sell 
it.’ He would hardly make threats to sell stock without admitting 

that his was a power only and not an absolute interest. A 
424 threat of that sort implies such an admission. On the same 

page of the record he says these talks with Mr. Gilmer were 
after the formation of the several firms. The answer filed August 
16th, 1884, avers and the testimony shows that the firm of Gilmer 
& Donaldson was not formed until 1875, and another of them was 
not formed until 1876. 

Upon what theory is it that these direct, unmistakable, and sworn 
statements of a party against his interest are not only disbelieved, 
(when they are not only not contradicted but supported by the 
whole res gest), but are treated as not even being in the record? It 
has heretofore been thought an infallible test of the truth of any 
contested fact that it was based on the admission of parties inter- 
ested in denying it; and unless this rule is reversed and the con- 
trary one established, of only believing a party when he supports 
his interest by his oath, we think it must appear that the court com- 
mitted a mistake in saying that there was no evidence or allegation 
of the trust relationship from 1871 to 1884. 

In the next place, no matter if the doctrine of staleness is altered 
from the rule one dra settled in McArthur v. Carrie, 32 Ala., 75; 
Worley v. High, 40 Ala., 171, and many other cases, and cut down 
to a period as short as the statute of limitations, and be held to 
apply to cases in which the holding is, by express contract, not 
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adverse, but in subordination to another title, still it can have no 
application to a case where the dealings are continuous and there 
is no knowledge of a breach of trust. 

In 32 Ala., supra, Stone, J., quotes at length from and highly ap- 
proves a South Carolina decision, in which it is conceded that stale- 
ness has no relation to statutory bars and that the law requires a 
much longer period to put it in force. 

And, indeed, if the statute does not run because the holding is 
not adverse it is very difficult to un:Jerstand how any court can in- 
dulge a legal presumption in such case adverse to the claim because 
six years, the period of the statute in cases of hostile possession, has 

run. 
425 It is difficult to understand how a court can say it is rea- 
sonable to suppose a right of property is abandoned in six 
years when, on account of the character of the possession and claim 
of the possessor, the statute would not have commenced to run. 

We submit that there are no authorities to support any such 
view. ‘The docrine of staleness is founded, as shown in 32 Alabama 
and 40 Alabama, supra, in substantial justice and the clearest policy. 
It is a legal presumption against, the validity of claims which have 
in no way been acknowledged and which have been allowed to 
slumber for such length of time that the accidents of life are sup- 

sed to have rendered the attainment of truth and — next to 
impossible. The period heretofore fixed, by judicial decision, for 
the indulgence of this presumption, when there are no other cir- 
cumstances tending to impeach the existence of the claim, has been 
twenty years. 

Kane v. Bloodgood, 7 John. Chan., 122; 6 Wheat., p. 498 and 505; 
1] Wheat., 416-17. 

In this case we respectfully insist that there is not a circumstance 
from the beginning to the end to the discredit of complainant or of 
his claim ; that, instead of being guilty of laches, he commenced 
his suit as soon as the most diligent man could have been expected 
to do so, within a few weeks or months after the first intimation of 
the repudiation of the trust by Morris. There is not the slightest 
ground for suppcesing that the assertion of his rights were delayed 
to take advantage of Morris in any way or that Morris has been or 
could in any way be injured by their assertion. 

The stock plainly belonged to complainant. It was pledged for 
the $480 balance due on the purchase. No other debt against com- 
ee eenn or F. M. Gilmer then existed. Afterwards some advances, 

ut to no large amounts, were made to complainant’s firms, but the 
stock has always been more than sufficient to pay the same, if regu- 
larly and legitimately applied. 
426 And in reference to allowing the stock to remain with 
Morris. Is not the transaction explained and accounted for 
on the most rational principles? It was bought to be held and to 
await the growth of a town. It was pledged for part of its purchase 
und was a basis for continuing credit to a man who needed credit. 
In this position, therefore, it served the original purpose of invest- 
ment, and at. the same time the secondary end of furnishing active 
45—1150 
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capital for current business. If the transactions had thus run for 
forty years, instead of from 30th March, 1875, to July 7, 1884, it 
would have been as fresh and as valid a claim for equitable assist- 
ance, according to our ideas of justice and propriety, as was ever 
set up. 

In Ae to the debts of F. M. Gilmer, they are long subse- 
quent} to the vesting of this stock in complainant. They were in- 
curred in each instance on the faith of specific securities. Morris 
says in his direct examination he had other securities for those 
debts. 

He paid out $3,400 for the Brown lot in October, 1871, but he says 
in his cross-examination that he got $2,800 back on this—and his 
necount shows that it was $2,895.33 that he got back, and that he 
got iton the 14th February, 1872. The account of F. M. Gilmer with 
Morris shows ali subsequent dealings; the balance in July, 1876, 
being $3,734.48. | 

The question whether or not this stock was pledged for that debt 
it is unnecessary for us to discuss. The point is not made in the 
pleadings; but the accounts, as rendered by Morris with all the Gil- 
mers, show conclusively that it was impossible for him, in 1875, to 
have entertained an idea that the stock was his and that it had 
“wiped out” all the debts of all the Gilmers, since the balances 
against tlem all were carried regularly forward into new accounts 
without any credit for the stock at any time. 

In our former brief we sufficiently commented on the authority 

of Waterman v. Brown, 31 Penn. St., 161, and of Roberts v. 
427 Sykes, 30 Barb., 173. We think we showed clearly that those 
cases had no application in their circumstances to this case, 


and also that those cases are wrong. And we will here only ask the 


court to reconsider what we then said of those cases. 

We are very far from thinking that Mr. Story or any other 
author or authority would or ever did regard or hold a period of 
time no longer than from the 30th March, 1875, to July 7th, 1884, 
as that “long lapse of time ” which would authorize a court to deem 
the right to a pledge extinguished and the property to belong abso- 
lutely to the pawnee; and more especially in a case of this kind, 
when the very transaction entered into contemplated a long waiting 
for the development of a town, and when the pledge was made and 
used for running credit, in which the dealings were continuous, we 
may say, to the day of the action. 

GUNTER & BLAKEY, 
Attorneys for Appellant. 
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428 “ ExuHisit 4.” 
Brief on Question of Coste by Gunter & Blakey. 
In the Supreme Court of Alabama. 
J. N. Gitmer, Appellant, vs. Jostan Morris, Appellee. 
429 Brief on Question of Costs by Gunter & Blakey. 
In the Supreme Court of Alabama. 
J. N. Girmer, Appellant, vs. Jostan Morris, Appellee. 


Our apology for again intruding upon the attention of the court 
in this case is that nothing has yet been said on the subject of costs. 
We think that the appellant is at least entitled to have his bill dis- 
mnissed without prejudice at the cost of the appellee. 

This is certainly the case where the evidence in the record, which 
the court cannot.Jook at for the purpose of granting the relief, be- 
cause not based on sufticient allegation, discloses such a state of facts 
as, from the complainant’s standpoint and regardless of the denials 
or contradictions of the defendant, would prima facie entitle him 
any equitable relief. 

Gilmer vs Wallace, 75 Ala., 220; see p. 224. 


Now, in reviewing the evidence in this case it will be seen that 
both of the Gilmers swear positively that this stock was pledged to 
Morris in 1875 for an advance by him of about $300 to pay a small 
judgment which had been recovered by one Farley against Gilmer 

and levied on stock in question, which then stood on the 
430 books of the company in the name of J. N. Gilmer. True, 

Morris denies that this is done at the request of Gilmer and 
says that his payments of the judgment was not an advance in 
money on the stock. The court may believe Morris and disbelieve 
both the Gilmers, but that, under the authority above cited, should 
make no difference in the action that the court ought to take where 
the bill has been dismissed in vacation. The cause has never arrived 
at the stage where the court was called on to weigh the evidence 
and pass upon its credibility. Now, if this evidence of the Gilmers, 
coupled with the fact shown in the record, that Morris charged this 
money to the account of Gilmer and Donaldson, a firm of which ap- 
pellant was a member, and the same wa3 afterwards paid without 
objection, and the further fact that the accounts in evidence show 
continuous dealings between the parties up to a short while before 
the filing of the bill in this cause, consisting frequently of advances 
of money by Morris, which Morris, as well as the Gilmers, swears 
were made upon the faith of the stock thus held by him, would, if 
true and uncontradicted, authorize Gilmer to call on Morris for any 
relief whatever in regard to this stock, then the chancellor should 
not have dismissed the bill without prejudice. Under such circum- 
stances he ought, even in the absence of a proper demurrer, to have 
done one or two things. 
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If the facts so disclosed and not so embraced by the allegations 
of pleading warranted and could be sufficiently presented by an 
amendment to the original bill without repugnance, then the chan- 
cellor ought to have held the bill in court until an opportunity to so 
amend the bill had been allowed, and even if the chancellor had 
been satisfied that no proper amendment could be made consistent 
with the original bill to cover the case disclosed by the irrelevant 
evidence he still should not have dismissed the bill absolutely. In- 
dependent of the liberal policy indicated by our statute of amend- 
ments, the bill should have been dismissed without prejudice. 

Daniel Ch. Prac., 4th edition, p. 994, chap. 6, sec. 1. 

McNeil vs. Cahill, 2d Bligh, 228. 
431 But the chancellor’s opinion shows that in fact he dismissed 

the bill on the demurrer of the statute of limitations, on which 
demurrer complainant was entitled to a separate judgment of the 
court on the demurrer (see last printed brief on rehearing, p. 6, 
citing Kingsbury vs. Milner, 69 Ala., 505) and after such judgment to 
- exercise his discretion as to what course he would take in the further 
progress of the cause, whether he would offer an amendment or dis- 
miss his own bill and file another; and as complainant was deprived 
of the exercise of this election and driven to appeal to this court to 
obtain a dismissal without prejudice by the wrongful act of the 
chancellor, it would be inequitable to correct the error at appellant’s 
expense. If the cause has been retained by the chancellor and com- 
plainant had amended his bill, the only costs that could have been 
Imposed upon him under the statute was the cost of the amendment, 
and we see no equity in putting him in a worse position than he 
would have been in if the chancellor had followed the directions of 
this court as laid down in numerous cases heretofore cited by us, 
some of them decided by the present chief justice as to his duty 
upon deciding a demurrer in vacation. We think, therefore, if the 
court sees fit to dismiss the bill without prejudice it should be so 
ordered at the cost of the appellee in the court below and in this 
court. 

But should the court decide not to tax the appellee with the cost 
of the chancery court, it should certainly impose on him the cost of 
this appeal, which is to correct the error of a decree made by the 
chancellor, presumably at the instance of the appellee and without 
fault or neglect on the part of the appellant. 


Montcomery, AxA., May 27, 1886. 
Hon. Geo. W. Stone. 
Dear Sir: In the brief that we furnished the court a few days 
ago on the question of dismissing the Gilmer and Morris case with- 
out prejudice we omitted to mention the case of Munchus 
432 vs. Harris, 69 Ala., 506, to which case we would like to 
specially call the attention of the court as being, in our 
Opinion, very persuasive of the course we are asking the court to 
take in this case. 
Respectfully, etc., GUNTER & BLAKELY, 
Attorneys for Gilmer. 
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Argument for Gilmer. 
GILMER v. MorRRISs. 


I understand that the court is still deliberating on the question 
whether the dismissal in this case shall be with or without prejudice. 
It is not improper, I trust, for the appellant to present some views to 
the court on the question. _ I assume that it — not too late nor useless 
to point out how a dismissal in this case “ with prejudice” would 
likely entail consequences far beyond any contemplation of the 
court. Let me be plain. What I mean is this: A dismissal on de- 
murrer for insufficient allegations in a declaration or bill is not a 
bar to a new suit in which the defect is supplied. This being so, it 
would be no bar to a new suit, even if this bill was dismissed gen- 
erally without the saving clause, if the defect in allegation really 
existed and was supplied in the new suit. 

If, however, this court now dismisses on the supposition of the de- 
fect, and, when the new suit is brought and an attempt made to sup- 
ply the supposed defect, a plea of res adjudicata may be put in, and 
it may be successfully contended that there was no defect to be sup- 
plied by new averments; that the allegation of the third paragraph 
of the bill, wherein it is alleged “ that after the transaction with Linn 
the said stock in the hands of said Morris became and was a basis 
of credit for money,” is broad enough to cover daily transactions of 
recognition from the transfer in 1871 to the filing of the bill in 1884, 
and that therefore the new bill, with all its averments of recognition, 
was, after all, but the old bill rehashed— 

It is plain in this contingency the court would hold the plea of 

res adjudicata good, as was done in 91 U.S., 534, and the com- 
433 _ plainant would lose his case without even having had an o 
portunity to try iton the merits. He would be defeated in 
his first suit because the court supposed his bill defective. He would 
be defeated in second suit because the court might regard the first 
suit (bill) not defective. This result can never be contemplated by 
justice without concern. How is it to be avoided? By dismissing 
without prejudice. Howcan such orderdoharm? Is it not a clear 
right that it shall be made? We refer the court to the anxiety of 
Judge Story in 10 Pet., 298, to frame his decree so that an estoppel 
too extensive should not result from the actual decision. We think 
that our court should have a like care; that all bona fide litigants 
should have an opportunity to try their causes on the merits, and 
not to lose them on slips of pleading by attorneys. We suggest that 
the appellant should have costs, as it was clearly wrong in the chan- 
cellor to dismiss in vacation absolutely. 
W. A. GUNTER. 


GILMER vs. MorRRISs. 


Hon. H. M. Somerville. 


_ Dear Sir: I trust I am not trespassing too much on your patience 
in asking you to read a page or two of discussion on the point re- 
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served. First, admit, for sake of argument, that the defendant’s evi- 
dence directly contradicts and would countervail that of the plaintiff 
shown in the record which would authorize an amendment, then 
the case of Gilmer v. Wallace, 75 Ala., 224, shows that in consider- 
ing the propriety of a dismissal without prejudice you cannot look 
at the weight of the evidence or at the countervailing evidence of 
the other party. The why and the wherefore of this rule is better 
expressed in that case than I can express it, even if I had time and 
space so todo. 2d. This would, it seems, demand from the court 
the judgment we pray for if there never had been a demurrer and 
the decision was wholly on the facts, but the case was sub- 
mitted on demurrer and merits; the demurrer related to time, 
the merits to the factum of the pledge. Though submitted 
together, there is no such thing as considering them otherwise than 

separately, analytically, and when the judgment is on the 
434 demurrer (as it was here) and is against the plaintiff you 

have expressly and repeatedly decided that the right to 
amendment exists; that there is a right to have the judgment on 
the demurrer and to amend afterwards. (Kingsbury v. Milner, 69 
Ala.) But here the judgment was on demurrer and the dismissal 
was in vacation without an opportunity to amend. The very least, 
therefore, which can be done, it seems to me, which, however, is all 
we ask, is to order the dismissal to be without prejudice. 3d. But 
for the countervailing evidence of the defendant I think no man 
can assert that there is not a state of evidence in the record which 
would authorize relief if the pleading were amended to conform 
thereto, for there is evidence that the stock was specifically pledged 
in 1875 for another debt of complainant and for future debts and 
for the debts of complainant’s several firms as they came into exist- 
ence, and that there was continuous dealings by these firms until 
1883. (See printed brief on rehearing for details.) 

Then if it is the law, as you have decided (75 Ala., supra, 224), 
that on this question the countervailing evidence cannot be looked 
at or considered at all, it seems inevitable that as matter of right 
(as shown by practice of the court) we are entitled to the order 
asked. When you have read the above I will be obliged if you will 
get Judge Stone to look at it five minutes. 


Very respectfully, W, A. GUNTER. 


Wallace vs. Gilmer, 75 Ala. 
Munchus vs. Harris, 69 Ala. 


Additional Argument by Gunter & Blakey for Appellant on the Question 
of Dismissal without Prejudice. 


Supreme Court of Alabama. December Term, 1885. 
J. N. Gitmer, Appellant, vs. Jostan Morris, Appellee. 
It is obvious that the good order of society requires that a 
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cause once fairly heard on the merits should be conclusive 
435 between parties. Hence the plea of res adjudirata finds a 
place in every jurisprudence ; but it is just as obvious that 
oftentimes the cause will have to be disposed of without reaching or 
exhausting merits; that the accidents of life, the mistakes of plead- 
ers, and a thousand incidents common in ordinary experience might 


and would bring about such a result. Sound judgment has, there- 
fore, engrafted upon the rule of res adjudicata an exception, which 
we say should be applied inj this case. This exception is well 
expressed in the following quotation from the great chancery text 
book by Mr. Daniel. In speaking of final decrees he says: “ Of 
this nature is a decree dismissing the plaintiff’s bill, which, as we 
have seen before, may be pleaded in bar to a new suit, unless ac- 
companied with a direction that the dismissal is to be without preju- 
dice to the plaintiff’s right to file another bill. Directions of this 
sort are inserted where the dismissal is occasioned by any slip or 
mistake in the pleadings or in the proof,” &c. 
2 Daniel Ch. Pr. Ch. 24, sec. 1. 


In House v. Mullen, 22 Wall., 42, a demurrer to the bill was sus- 
tained in term time, and the bill dismissed generally, and no leave 
to amend was asked. On appeal the order of dismissal was reversed 
and leave given to amend on the ground that the estoppel of the 
dismissal was broader than it ought to have been. Says the court: 
“To prevent what may be a great injustice we must reverse the 
present decree and remand the case, with directions to allow plain- 
tiffs to amend their bill as they may be advised, and if they fail to 
do this within a reasonable time to dismiss it without prejudice.” 

In Carmeal vs. Banks, 10 Wheat., 192, there — defective pleadings 
as well as proofs, and the dismissal was without prejudice. 

Durant vs. Essex Company, 7 Wallace, 109-’10, and authorities 
there cited. 

The rule in Alabama on this subject seems to be that a bill ought 
not to be dismissed absolutely for any mistake in the pleadings or 
proof. 

In Burns vs. Hudson, 37 Ala., 62, the plaintiff failed to prove 

the case as alleged, and the chancellor dismissed the bill 
436 generally, but on appeal this court reversed that order and 

dismissed without prejudice, remarking that the evidence 
tended to show a right in the complainant. In other words, it was 
possible that the complainant might have a case, and there being a 
a in the evidence justice did not require the estoppel to be ab- 
solute. 

In Danforth v. Herbert, 33 Ala., 497, the evidence was sufficient, 
but the bill was “defective for the want of necessary allegations,” 
and the chancellor dismissed it generally. On appeal this court re- 
versed that order and dismissed the bill without prejudice. 

In these two cases, then, we have the authority that the dismissal 
should be without prejudice whether the slip is in the pleadings or 
in the evidence. 
In Taliaferro vs. Br. Bank, 23 Ala., 757, the decree of the chan- 
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cellor was reversed for dismissing generally when the bill was drawn 
under an ignorance or mistake of the true state of the case. 

In Wright v. May, 40 Ala., 552, there was a premature submission, 
and the decree of the chancellor dismissing generally was reversed 
and the order made without prejudice. 

In Wilkins vs. Hall, 4 Port., 245, the evidence was insufficient, but 
the dismissal was ordered to be without prejudice, because “in all 
probability the complainant has a just right, which he can make 


appear. 

7 Singleton vs. Gayle, 8 Port., there was botin defect of pleading 
and of evidence, but the court said it was improper to dismiss gen- 
erally, and the decree was modified in that way. 

In Edwards vs. Edwards, 30 Ala., 394, there was a defect of proof, 
and the decree of the lower court was reversed so as to dismiss with- 
out prejudice. 

In Cameron vs. Abbott, 30 Ala., 416, a demurrer was sustained and 
the bill dismissed generally as to Abbott, but on appeal the order 
was reversed so as to dismiss without prejudice. 

In Larkins vs. Biddle, 21 Ala., 252, an amendment was made 

which made a new case, and on demurrer the bill was dis- 
437 missed generally, but on appeal the order was modified so as 
to be without prejudice. 

In Smith vs. Conner and wife, 65 Ala., 371, the present court, after 
pointing out three fatal defects in the bill, says: “ It is possible the 
vresent bill may be so amended as to obviate the defects pointed 
out.” And the cause was not dismissed generally, but remanded 
for amendment of the bill. 

In Wilburn vs. McCalley, 63 Ala., this court says: “ The demurrers 
to the bills were overruled in the court below and the bills pro- 
nounced sufficient. If they had been sustained complainants, on 
their motion, would have been allowed to amend. e cannot en- 
tertain a motion of that kind aud cannot know whether an amend- 
ment can be made which will impart equity to the bills under the 
principles of this opinion. * * * We reverse and remand the 
causes in order that the chancellor may consider any application 
that may be made to amend the bills.” * * * 

In Peters vs. New Orleans, M. & C. R.R. Co., 56 Ala., itis said: “ If 
there had been a demurrer to the complaint in the court below it is 
— that demurrer would have been sustained. The plaintiff, 

sowever, would have been allowed to amend, and inight have obvi- 

ated the objections to it. Such practice would secure to the plaintiff 
only his clear legal rights. We cannot apply the doctrine of error 
without injury to such a question as this, unless it clearly appears 
to us that the defect is such that it cannot be remedied. This record 
does not enable us to affirm that the complaint cannot be so amended 
as to state a substantial cause of action.” 

We will not make any more quotations from authorities. Those 
cited are entirely sufficient for our purpose. If this court will re- 
mand that an amendment may be offered which may “ possibly ” 
cure defects “unless it clearly appears that the defect is such that 
it cannot be remedied,” it seems clear that it should require a dis- 
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missal to be without prejudice, unless it clearly appears that the 
complainant cannot have a substantial cause of action. 
And if this court “cannot know whether an amendment 
438 can be made which will impart equity to the bills,” it seems 
that it certainly cannot affirm that the complainant in this 
case could not aver and prove such facts as would take this case out 
of the objection of statleness. 

In fact, the record in this case affords indubitable evidence that 
this can be done. It is shown that in 1875 there was a new pledge 
for another small debt (see dep. of both the Gilmers, Record, pp. 53 
and 59, and answer of Morris, filed 22d April, 1885, and printed 
brief on rehearing, p. 3). And Morris shows agreements to hold as 
pledge long after 1875. See on this printed brief on rehearing. 

The court also finds there was an agreement that the stock should 
stand for future advances to the various firms, some which did not 
come into existence until 1878-’9, and the evidence shows continu- 
ous dealings by these firms almost to the filing of the bill. 

Under these circumstances it is absolutely impossible for the court 
to say that the plaintiff has not a good case, and it is certain that a 
mistake in the pleader caused the deficiency of the bill and that the 
mistake of the lower court in dismissing, absolutely made the mis- 
take incurable, except by ordering the dismissal to be without preju- 
dice. In this case the dismissal was in vacation and there was no 
opportunity afforded to amend. 

Ve.submit to the court that the rules of law are made and en- 
forced upon a scale for the comprehension and suited to the genius 
of men of the most ordinary capacity ; that any other system would 
be dangerous and oppressive. 

And we suggest that even the best of counsel, before we had the 
benefit of the present decision, might very reasonably have supposed 
that the objection of staleness against a pledge commencing in 1871 
and claimed for redemption in 1884 would not prevail, and that if it 
did prevail on demurrer an amendment would be in order. 

If this is so and this dismissal is not tempered with the di- 
439 _ rection that it shall be without prejudice, then we submit that 
the appellant has lost his case by a slip of the pleadings 

likely to have occurred with the very best lawyers. 

If this dismissal had occurred in term time no one will say that 
an amendment would not have been in order and that its rejection, 
when it was sufficient to meet the demurrer, would not have been 
error. 

In the nature of things and by the ancient practice, the demurrer 
was first to be disposed of. “ By demurrer the defendant demands 
the judgment of the court whether he shall be compelled to answer 
the bill or not.” 

The word comes from demorari, “ and therefore he that demurreth 
in law is said to abide in law; moratur or demoratur in lege. He 
will go no further until the court decided whether the other party 
has shown sufficient matter” in point of law to maintain his suit. 
A demurrer is, then, in the nature of a declinatory exception in the 
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civil law, which was always put in before the proctor ante litem con- 


testatam.” 
Story’s Eq. Plead., § 441. 


In this case the demurrer raised the questions of staleness and 
the statute of limitations, but under our practice the demurrer was 
not heard until the submission on the facts in issue by the plead- 
ings. 
if on consideration, the demurrer had been overruled, then a de- 
cision on the facts alleged would have been in order, but if the de- 
murrer was sustained the common law order of procedure, as mod- 
ified by our statutes, was necessary, and that was to give the plain- 
tiff an opportunity to avoid the demurrer by an amendment and 
to support the amendment by evidence. 

It was certainly not the intention of the Legislature in providing 
that the cause might be submitted on demurrer and evidence at the 
same time to say that the effect of sustaining the demurrer, in the 
latter case, should be greater or other than if the submission had 
been on the demurrer alone. If the demurrer is good, that must 
end the consideration of the case. The only other question, then, is, 

Can the bill be amended ? : 
440 This question isone which we submit is for the plaintiff alone. 

He may offer his amendment and then the court can say 
whether it meets the demurrer. The court cannot look into the 
evidence taken before the amendment and say “the demurrer can- 
not be cured because there is no evidence in the record to support 
any amendment which may be necessary,” for the evidence is 
brought to meet only the facts set up in the pleadings, and therefore, 
until the new fact has been set up in the pleadings, it would be im- 
proper and unnecessary to have any evidence of its truth in the 
record and foolish to expect it to be there. 

James vs. McKernon, 6 John., 559-’65. 


If the cause had been submitted and decided in term time on the 
demurrer alone, and, being decided against us, the right to amend 
was secured, we submit that in reason a submission on demurrer 
and evidence and a decision in vacation ought not to alter the case. 
In either event it is the demurrer which ends the case; it is the 
want of the allegation of the possible amendment and proof of its 
truth which constitutes the defect. The evidence of its truth; how- 
ever, is not to be expected in the record, and if it was there could 
not be looked at. 

Stuart vs. M. & F. Bank, 19 John., 505. 
James vs. McKernon, 6 John., 559-65. 


Why should a decision in vacation alter the rights of parties? 
It is evident that the parties, when a case is submitted, do not and 
eannot know whether the chancellor will decide during term time 
or in vacation; and unless some rule was formulated by which it 
could be known in advance whether the decree was to be in vaca- 
tion or in term time, so that parties might, as far as possible, guard 
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their rights, we submit that nothing could be harsher than to have 
the rule of rights different for the two cases. They really are not 
different, for heretofore it has been repeatedly held by this court 
that on dismissal in term time, nothing appearing to the contrary, 

it will be presumed that the party declined to offer an amend- 
441 ment, since the opportunity was afforded, but that a dismissal 

on demurrer in vacation should not be absolute until an 
opportunity to amend was given. 

Neither can it make any difference whether the case is submitted 
on demurrer alone or on demurrer and on the evidence. It is well 
known what the rule is when the submission is on the demurrer 
alone. Independent of the common practice prevalent, the statute 
now expressly secures the right to amend after judgment on 


demurrer.” 
Kingsbury v. Milner, 69 Ala.,.505. 


If a bill is demurred to as not averring facts essential to be 
proved to sustain the action, but, nevertheless, is answered so as to 
put in issue certain other facts which are alleged therein and the 
evidence is prepared and the cause submitted, by the indulgence of 
our practice, on demurrer and the merits at the same time, it appears 
to us that the matters in issue are of a compound nature. First, 
there is a demurrer, which says the bill is defective, because certain 
facts are not alleged. Second, the demurrer being out of the way, 
there is a denial that the facts alleged (or certain essential facts) are 
true. 

It is evident that if the evidence in such case is to cover the facts 
not aileged as well as those alleged, there would be no use in resist- 
ing a demurrer. The plaintiff would, at his peril, have to determine 
for himself the sufficiency of the demurrer and prepare his evidence. 
He might have to delay the case and be put to a great expense to 
prove and the defendant to controvert unnecessary matters. Such, 
therefore, is not the rule. The evidence is confined to proof of 
matters alleged. Consequently, the second issue above does not and 
cannot, in the nature of things, embrace those matters covered by 
the first; and therefore no evidence respecting the first is to be 
expected in a cause thus submitted, since the first issue is one of law 
and not of fact. 

In the trial of this compound issue it is evident that the natural 
order of investigation would require a consideration of the de- 

murrer first, for if the other was first considered no judgment 
442 could be given for the plaintiff without determining the 

other issue also, whereas by considering the demurrer first 
the cause is often disposed of without more, the plaintiff being 
unable to avoid tiie defect by amendment. 

The court then takes up the compound issue for consideration, 
but the very first thing done is to resolve it into its natural elements 
of an issue of law and of fact; and, laying aside the latter as 
unnecessary, unless the first is disposed of adversely to the defend- 
ant, it proceeds to consider the first as if the second was not in the 
record. It is plain that the existence of the second can have no influ- 
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ence in the determination of the first, and consequently it must, per 
force, be ignored. Then, in considering the first without regard to 
the second, it is plain that the result of that consideration should 
not and cannot in reason be influenced by the existence of the 
second. 

The demurrer, then, is to be considered and disposed of precisely 
as if the cause was submitted on demurrer alone; and if it goes 
against the plaintiff he should have an opportunity to amend, 
whether the decree be in vacation or in term time and whether the 
cause has been submitted on demurrer alone or otherwise. Now, 
was this cause decided in vacation? Was it decided that there was 
“no allegation of any recognition on the defendant Morris’ part of 
any existing trust relationship between himself and the complain- 
ant, intermediate between the time of the original transaction in 
1871 and the filing of the bill, which occurred in July, 1884?” Did 
this court hold that staleness barred the case? Would it have 
barred it if there had there been “an allegation of recognition,” &c., 
and, it being denied, had been shown to be true? Was there any 
need to prove its truth until it was alleged, and was there any need 
to allege it until after judgment on thedemurrer? And how could 
it be alleged after judgment in this case, the dismissal being in va- 
cation without an opportunity to say a word ? 

It appears to us that a denial of the right to amend in this case 
involves a reversal of the settled practice and an overruling of 

the decisions of the court; but that has been done, and we 
443 donotcomplain nor ask or desire the court to revoke that 
order. 

But we mention it to show that if the practice before our liberal 
system of amendments came into existence was to dismiss a bill 


without prejudice, “ where the dismissal is occasioned by any slip or 


mistake in the pleadings or in the proof,” how much stronger is the 
_— for such a dismissal now and here, where the slip was in the 
pleadings and was one that, with all respect we say it, the best 
pleader might not be ashamed of, and was one made under circum- 
stances which it was supposed would enable the pleader to correct 
by amendment whatever mistake might be made. 

This court certainly ought not to desire its estoppel to go beyond 
the actual decision made. Beyond that we have had no opportunity 
to allege or prove a case. 

There is a possibility, should the direction prayed be denied, that 
we may lose this case because of an alleged defect of allegation 
aud that another court on a new suit inay hold the estoppel broader 
than this court now intends, because it may find that this court 
committed an error in saying that the allegation was defective. 

The writer once lost a case that way; the first court-did not limit 
its a as it should, and the result was that on a second suit it 
was held to embrace a phase of the case which the first court did 
not consider as cognizable under the first bill. 

Under the circumstances, the appellant feels that he is entitled to 
be dismissed without prejudice. The slip which caused the misfor- 
tune was his counsel’s, and it was made under circumstances which 
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ought not to call down upon the client the heavy penalty which 
seems to be impending. 


GILMER vs. MorRIs. 


A dismissal on demurrer for defective allegations is no bar to a 
new suit supplying the defect, though no saving clause is inserted 
in the decree; but if the defect is not real in the first 
444 _ suit and the dismissal is general, a plea of res adjudicata would 
be good on a second suit brought. 
Gould vs. R. R., 91 U. S., 534. 


We would then have the spectacle of a litigant defeated in first 
suit because his averments were supposed to be defective (in alleging 
recognition of trust relationship from 1871 to 1884), and defeated in 
second suit because there was no defect in the first to be supplied 
in the second. Justice cannot contemplate such a result except 
with horror. How is it to be avoided? Can any court be other- 
wise than anxious to avoid such a contingency? It takes but two 
words to render it impossible, viz., “ without prejudice” after “ dis- 
missed.” 

We know of no case, English or American, in which a court hesi- 
tated about such an order. Courts are always anxious to prevent 
estoppels from being too broad. See the anxiety shown by Judge 
Storey in 10 Pet., 298, that his ruling on a demurrer should not 4 
feat a second suit supplying the defect in the first. In this case we 
are anxious that we shall be guarded against the result of a possible 
error in supposing in the first suit that a defect existed which might 
he supplied. Suppose, for instance, we are now demurred out of 
court, as we are, for the supposed error of not averring some recog- 
nition of trust sige between 71 and ’84; suppose on a new 
suit brought we supply this —— defect by averring a daily 
recognition between those dates, but that, on a plea of res adjudicata, 
the defendant refers to the third paragraph of our present bill, 
wherein it is averred “that after the transaction with Linn said 
stock in the hands of Morris became and was a basis of credit for 
money,” and insists that its construction is broad enough to cover 
daily transactions, and that the court thinks this is true—it is evi- 
dent that the plea would be held good, as in 91 U. S., supra, and 
complainant would lose that case as well as this. This because of 
the supposed defect; that because the defect was not real, so as to 
be supplied. The court cannot with justice omit any caution to 


avoid such a result. 
: W. A. GUNTER. 


445 Supreme Court of Alabama. 


GILMER v. MorRIs. 


We have been asked in this case to explain why it is that 
we “keep on arguing that the case was decided on demurrer.” 
The ioolenation is this: The decision can be supported only by 
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reference to the demurrer. If the demurrer was decided in our 
favor, then we are entitled to judgment, for on the facts there is not 
a doubt the case was made out—there was a pledge and no renun- 
ciation except by lapse of time, which is a point of demurrer. 

The fact that the engagement extended throughout the line does 
not prevent us from tracing where the attack was repulsed—where 
the entrenchments were too strong to be taken. 

The defense at one point was by demurrer, at another by denial 
of facts; issue was joined along the whole line, but it is plain that 
the facts afforded the defendant no retreat. There was a pledge 
made out good in every particular except the lapse of time. This 
objection was taken by demurrer to the bill, and, the judgment be- 
ing supported only by referring it to that point, it is plain the de- 
cision was on demurrer. 

If the statute and the practice of the court give certain rights 
when the decision is on demurrer, and another statute in pari ma- 
teria says the case may be submitted on demurrer (disputed law) 
and. merit (on undisputed facts) at the same time, we are utterly 
unable to see how those rights are or can be altered by such a sub- 
mission if the decision is in fact to be supported only on the de- 
murrer (disputed law points of the case). 

It is essentially as much a decision on demurrer in such case as 
if the submission was only on the demurrer. 

But this point is argued only to make our right to a dismissal 
“without prejudice” more apparent. 

See short printed brief. 

W. A. GUNTER. 


1. That after the pledge of the said stock, in 1871, for the balance 
of about four hundred dollars due on its purchase, to wit, in 
446 the month of March, 1875, the said Josiah Morris agreed 
with orator to advance and did advance the further sum of, 
to wit, about $330, to pay an execution then in the hands of the 
sheriff against complainant in favor of one Farley, and agreed with 
orator to make such advance on the faith of said stock as a pledge 
so held by him for orator, and that such advance was made and 
charged to orator in the running account of orator’s firm with the 
said Morris’ bank, and the said Morris then agreed to hold said 
-stock in his hands a pledge for the repayment of said advances, with 
others previously made by him to orator. 
2. That after the dissolution of the firm of Gilmer, Browder & 
Co. orator formed, in, to wit, the year 1875, a new partnership with 
one P. W. Donaldson under the name of Gilmer & Donaldson, 
and as a source of credit for said firm (besides certain securities 
given by said Donaldson personally) “ caused and procured the cer- 
tificate for said sixty shares of stock, which had been issued in the 
name of complainant, to be surrendered to said Elyton Land Com- 
pany and a new certificate for said 60 shares to be issued by said 
Sot y to said Josiah Morris,” and through and by orator’s father, 
¥. M. Gilmer, acting for orator and said Josiah Morris acting for 
himself and the banking house of J. Morris & Co., an agreement 
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was made that the said Morris & Co. would, until notice to the con- 
trary, make advances and extend credit to a limited extent to said 
firm of Gilmer & Donaldson on the faith and credit as a pledge of 
the said 60 shares of stock so “caused and procured” by orator to 
be issued to said Morris; and that advances from time to time were 
accordingly made by said Morris’ bank, by his direction, under said 
agreement and on the faith of said stock as a pledge therefor in said 
Morris’ hands. Said advances were so made during the year 1875 
and up to the dissolution of said firm, in the year 1876, when there 
was a balance of about $2,300 due said Morris’ bank; that this bal- 
ance was afterwards reduced by credit of the collaterals sold on 
March 1], 1880, to the sum of $1,412.50, which last said sum is still 
due and unpaid, but wich orator is willing and here offers to pay. 
3. That on the death of said Donaldson orator formed, to 
447 wit, in 1876, a new firm, composed only of himself, but doing 
business under name of J. N. Gilmer & Co., and orator ar- 
ranged in like manner with said Morris, as in case of the firm of 
Gilmer & Donaldson, for a credit for said firm with said Morris’ 
bank on the faith as a pledge of said stock in the hands of Morris 
as aforesaid, which was to be held and was then agreed to be held 
by lim as a pledge for the payment not only of previous advances, 
but also for such debts of said firm as might be created thereafter; 
that said firm opened an account with said Morris’ bank and did, 
on the faith of said agreement, obtain from time to time advances 
during each year thereafter until June, 1880, when a small balance 
was due said Morris’ bank, which was paid in full October 3, 1883. 
4. That the said Morris in and by the said several agreements 
acknowledged that he held said stock asa pledge for the several 
debts and balances due him from time to time by orator and 
orator’s said several firms. 


448 Agreement of Counsel, with Exhibit Attached. 
In the Circuit Court of the United States for the Middle District of 
Alabama. 


J. N. GitMER vs. Jos1AH Morris ef al. 


It is agreed that on the hearing of the appeal in the case of Gil- 
mer v. Morris in the State chancery court, referred to in the answer 
and plea in this cause, the supreme court affirmed the decree of the 
chancellor, as shown in the printed record of the case in evidence, 
and on such affirmance rendered the decree shown in said record 
and the opinions hereto attached ; that afterwards, on an application 
for a rehearing and to modify the decree, the court altered said opin- 
ions or wrote new ones to correspond with the opinions certified and 
attached to the plea in this cause and set out in said printed record. 

Dec. 19th, 1887. 

S. F. RICE, 


TROY, TOMPKINS & LONDON, 


Sol’s for Def ’ts. 
Filed this 19th day of December, 1887. 
| J. W. DIMMICK, Clerk. 
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EXHIBIT. 
Supreme Court of Alabama, 3 Div. December Term, 1885-’86. 


J. N. GILMER 
vs. tose, 
JOSIAH MoRRISs. 


Appeal from Montgomery chancery court. 


SoMERVILLE, J.: 

The view of this bill most favorable to the complainant is that of 
one filed for the purpose of redeeming certain shares of corporate 
stock alleged to have been deposited with the defendant by way of 
pledge or collateral security ; or, more accurately speaking, to hold 
the defendant liable for the appreciated value of the stock upon the 
ground that he had sold it without authority and without any notice 
to the complainant, who claims to be the owner and pledger. 

It is very questionable, however, whether the allegations of the 
bill will bear this construction if subjected to proper criticism and 
construed with requisite strictness against the pleader. The deposit 
of stock is averred and proved to have been made in the early part 
of the year 1871. 

The bill was filed on the seventh day of July, in the year 1884, 
or more than thirteen years after the original deposit. There is 
neither averment nor proof of any recognition on the defendant Mor- 
ris’ part of any existing trust relationship between himself and the 
complainant intermediate between the time of the original trans- 
action and the filing of the bill. 

In the year 1881 the defendant sold the stock in controversy, it 
being then of less value than the amount of his pecuniary demands 
claimed to be secured by it. After that time it appreciated rapidly 
in value and is shown by the evidence to have reached about twenty 
times its par value. 

The bill was on the hearing of the cause dismissed by the chan- 
chellor as barred by the lapse of time, and the complainant brings 

this appeal. 
449 It is our opinion, after a very careful consideration of the 

law and the facts of the case, that the bill was wanting in 
equity as an attempt to enforce a stale demand, and that the decree 
was free from error. Considering the transaction as a mere pledge 
of stock accompanied by a transfer of the title rather than as par- 
taking of the nature of both a pledge and a mortgage, as it might 
possibly be construed to be, we nevertheless consider the plaintiff’s 
right of redemption to be barred by the lapse of time. 

It is true that we find the rule declared in the old books and re- 
iterated in many adjudged cases, ancient and modern, that if no 
time of redemption is fixed by the parties, the pledger has his life- 
time within which to redeem, unless quickened by notice or through 
the intervention of a court of equity. This principle, however, is 
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not in harmony with the more modern and, as we consider, the 
sounder and better rule, which is to exact of all claimants in cases 
of this character analogously to the redemption of mortgages the 
exercise of reasonable diligence in the enforcement of their equitable 
demands at the risk of being debarred of all relief. 

It may be as often said in the text books that, strictly speaking, 
the statute of limitations does not run against a pledger in an ordi- 
nary case of pledge unless there is shown to be an adverse possession 
by the pledgee brought home to the knowledge or notice of the 
pledger ; but staleness of demand, which is a defense peculiar to 
courts of equity, rests on another, though no douht analogous, prin- 
ciple, which is to visit on one who sleeps on his rights the fruits of 
his own negligence and infirmity of purpose. 

2 Story’s Eq. Jur., § 1884. 


The doctrine of staleness may properly be said to be “ founded in 
its origin upon a sound public policy which has a just regard for 
the preservation of the peace of society. It is of the utmost moment 
that there should be some end of lawsuits, an unreasonable encour- 
agement of which is disastrous to the welfare of any government. 
Hence, the reasonable diligence in the assertion of one’s rights in 
the courts is properly exacted not less than the exercise of conscience 
and good faith.” 

Nettles v. Nettles, 67 Ala., 599. 


The growing importance of trade and commerce, with the increase 
of the means of rapid transit and speedy communication, have 
tended in modern times to shorten the period allowed by courts 
of equity beyond which a demand is considered stale on the ground 
of laches. The common law is no rigid system of unbending iron 
rules, but the elasticity of its principles is daily yielding to the grow- 
ing wants of an advancing civilization. 

A rule of absolute repose has accordingly been adopted in com- 
paratively modern times which is applicable to all human transac- 
tions open to judicial investigation, and by common consent is fixed 
at a period of twenty years. Garrett v. Garrett, 69 Ala., 429. The 
doctrine of staleness accommodates this rule to the equities of each 
particular case. 

If it were otherwise the numberless mercantile and other trans- 
actions of our populous cities and towns would, in due course of 
time, oppress the courts with a burden of litigation which they 
would be incapable of enduring. No sound reason is perceived why 

the redemption of pledges should constitute an exception to 
450 this salutary principle. There is nothing in the relation of 

pledger and pledgee which makes an invasion of the general 
rule as applicable to them either proper or desirable ; and such, in 
our judgment, is the current of authority among the law-writers, 
and especially the more recent ones. 

We accordingly find in Story on Bailments the principle asserted 
that while the prescription of the statute of limitations does not 
run against the pledger’s right of redemption, yet that “after a long 
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lapse of time, if no claim for redemption is made, the right will be 
deemed to be extinguished and the property will be held to belong 
absolutely to the pawnee.” “ Undersuch circumstances,” it is added, 
“a court of equity will decline to entertain any suit for the purpose 
of redemption.” A like rule is adopted in the common law in cases 


or mortgages. 
Story on Bailments (8th Ed.), § 346. 


So in the recent treatise of Mr. Schouler on Bailments, after assert- 
ing that modern prescription as applicable to the pledges runs 
rather bv lapse of years than the uncertain space of human life, 
and that “time puts an absolute barrier to the pursuit of all such 
remedies, irrespective of living or dead,” the author further ob- 
serves: 

“Strictly speaking, the statute of limitations does not run against 
a pledge; but, inasmuch as it runs against the pledgee’s enforce- 
ment of the secured debt or engagement, so will equity decline to 
. entertain the pledger’s bill for redemption if he or his representa- 
tives bring it unreasonably late, for the property will then be con- 
clusively presumed to have vested in the pledgee.” Schouler’s Bail- 
ments, 250. The same principle is recognized by other authorities 
in language but slightly different. Wood on Lim. Actions, p. 54, 
§ 22; McCleuny v. McCleuny, 49 Amer. Dec., 733; Whelan v. Whelan, 
26 Ohio St., 131; Colebrook on Coll. Securities, §132. In White 
Mountains Railroad Co. v. Iron Co., 50 Vt., 57, the reason for extin- 
guishing the pledger’s right to redeem in such cases seems to have 
been placed on the theory that an unreasonable delay in asserting it 
“ raises the presumption that the pledger has relinquished his title 
in satisfaction of the debt.” 

Another and perhaps equally good reason is the running of the 
statute of limitations against the pledgee operating to bar the en- 
forcement of his debt against the pledger personally. Schouler’s 
Bailment, 224-225. This is upon the principle that courts of con- 
science favor the feature of reciprocity in the enforcement of equi- 
table rights. 

What lapse of time shall be regarded as rendering a pledger’s 
right of redemption stale cannot, of course, be formulated into any 
fixed rule applicable to all cases. Each case must necessarily depend 
upon its own circumstances, having regard not alone to the mere 
question of titne, but also to the circumstances and relative situation 
of the parties, the nature of the property pledged, whether station- 
ary or fluctuating in value, and other facts affecting the justices 
or equity of the rights asserted. 

It is therefore, as said by Mr. Schouler, “largely a matter of ju- 
dicial discretion.” Schouler’s Bail., 250, note 2. It is not questioned, 
so far as we know, by any authority but that the pledger may al- 
ways Claim at least the period of six years or the full period of time 
during which the pledger is permitted to sue upon his secured debt 
: or engagement. In Humphries v. Terrell, 1 Ala., 650, it was 
451 said by Goldthwaite, J., that the right of both a pledger and 

a mortgagor to redeem personal property would be barred in 
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six years, and the plea of the statute of limitations of six years in 
that case was held good as a bar to the pledger’s right to redeem 
without any evidence of an adverse possession. There is other re- 
spectable authority for the same view, but this case does not require 
that we should carry the rule to this extente 

The case of a pledge, it is apprehended, is different in some ma- 
terial aspects from that of a mortgagee in possession, in whose favor 
the statute of limitations commences to run from the law day of 
the mortgage, because of his presumed adverse holding from that 
time. Byrd v. McDaniel, 33 Ala., 18; McCoy v. Gentry, 73 Ala., 
105. All that we can say is that the pledger will be barred by de- 
laying for any reasonable length of time, which must be deter- 
mined by the varying facts and equities of each particular case. In 
Waterman v. Brown, 31 Penn. St., 161, the court refused to grant re- 
lief on a bill filed for the redemption of certain shares of bank stock 
after the lapse of eleven years, the stock having in the meanwhile 
risen in value. The court, adopting the rule announced in Hum- 
phries v. Terrell, supra, held that the plaintiff’s equity was barred bya 
delay of six years after the debt fell due, a demand for the debt 
being presumed to have been made in reasonable time. The stock 
there in controversy, as here, had been transferred to the defendant, 
and, having remained for a long time of less value than the amount 
of the secured debt, it was deemed to have been abandoned in sat- 
isfaction of it by mutual acquiescence. 

“We should administer equity very badly,” said Lowrie, C. J., 
“if we should allow the plaintiff to treat the stock as the defendant’s 
for so long a period and the debt as paid by it and then to claim 
the benefit of a rise in value occasioned by no merit of his.” 

So, in Robert v. Sykes, 30 Barb. N. Y., 173, it was held that a bill 
to redeem certain pledged stocks which had been transferred to the 
pledges on the books of the company must be brought within ten 
years from the time the secured debt became due, by analogy, no 
doubt, to the statute of limitations governing claims to personal 
property in courts of law. : 

It is well settled that a much shorter time will be allowed the 
pledger within which to exercise the right of redemption where he 
seeks to make a profit out of the unexpected rise in the value of the 
pledged stocks than where he seeks merely to compel the pledgee to 
account for a surplus received by him from the sale of the stocks in 
ordinary cases. Schouler on Bail., 225. The case of Hancock v. 
Franklin Ins. Co., 114 Mass., 155, cited and relied on by appellant’s 
counsel, was obviously a case of the latter kind, and was determined, 
strictly speaking, rather on the ground of the statute of limitations 
than upon any alleged staleness of the demand. 

This rule of redemption is clearly analogous to the one which 
requires the exercise of any similar option in property, real or per- 
sonal, to be put in action with reasonable diligence. There is some- 
thing in the nature of fluctuating stocks which makes the principal 
especially just when applied to them. 

As said by Justice Miller, in a recent case decided by the Supreme 
Court of the United States, “the injustice is obvious of permitting 
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one holding the right to assert an ownership in such prop- 
452 erty to voluntarily await the event and then decide when the 

danger which is over has been at the risk of another to come 
in and share the profit.” Twin Lick Oil Co. v. Marbury, 91 U.S., 
587. 

The court observed further that while a different rule would ap- 
ply to property not subject to rapid fluctuations in value, yet where 
property is of this character courts require “ prompt action in all 
who hold an option, whether they will share its risks or stand clear 
of them.” 

These observations apply with great force to this case. The stock 
in question is shown—at one time during the period it was pledged— 
to have been worth as little as twenty cents on the dollar. At the 
time of itssale by the defendant it was not above par. When the bill 
was filed it had rapidly increased in value, and during the progress 
of the cause reached about twenty times its par value, or nearly a 
hundred times the lowest rate to which it had once fallen. ° It is 
‘ manifest that in cases like this justice can be administered only by 
curtailing the period allowed for exercising the option of redeem- 
ing within bounds which reasonably conform it to the equities of 
the peculiar emergency. 

There is a contention in this case that F. M. Gilmer, the com- 
plainant’s father, was — real and beneficial owner of the stock in 
controversy, and that he had procured the legal title to be placed in 
the name of complainant, reserving to himself the secret ownership 
of it. This point we need not discuss, as the pledgee of property 
cannot ordinarily set up the jus tertit against the rights of the pledger ; 
but it is an undeniable fact that F. M. Gilmer was the only person 
who at any time throughout the entire transaction had any deal- 
ings or negotiations with Morris, except on one occasion, when the 
complainant went to defendant’s place of business, by prearrange- 
ment of parties, for the purpose of completing a formal transfer 
of the stock by his signature. Morris is shown to have furnished 
the money‘to purchase the stock under an agreement, as he ex- 
pressed, “to carry it.” The loan, if any, was obviously not made 
to complainant, but to his father. The latter was allowed to manage 
the entire transaction and to deal with the property as his own 
manifestly with the knowledge and by the acquiescence of the com- 
plainant. Whatever the truth may be as to this alleged secret 
ownership, it is our opinion that Morris believed, and was justified 
in believing, that F. M. Gilmer, to whom he made considerable ad- 
vances of money, had full authority to deal with the property as 
his own, and to pledge it for his own debts as well as for those of 
the complainant. The testimony, moreover, satisfies us that there 
was a tacit understanding that the stock was to stand good asa 
pledge for future advances to the father, as well as for those to the 
son and the firms of-which he wasa member. For this purpose the 
law requires no express agreement. It will readily indulge the pre- 
sumption from surrounding circumstances that new loans are also 
to be secured by a pledge which the lender held at the time. 
Schouler’s Bail, 230; Story on Bail, § 304; 2 Kent, 584. The facts 
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and figures in the case all harmonize with this presumption. The 

are entirely repugnant to the a conciusion. From the origi- 

nal date when the stock was pledged, in 1871, up to the date of its 

sale by the defendant, in 1881, there was no time when, according 

to our opinion of the testimony, it was not pledged for an amount 
much greater than the amount for which it was sold. 

453 | Upon this state of facts we hold that the complainant’s 
right of redemption was a stale demand, and must be deemed 

to have been barred by unreasonable delay in its assertion. The 

bill was properly dismissed, and the decree of the chancellor is 

affirmed. 

Clopton, J., not sitting. 


Supreme Court of Alabama, 3 Div. December Term, 1885-’86. 


J. N. GILMER 
3 v. 988. 
JostAH Morris. 


Appeal from Montgomery chancery court. 


Stone, C. J.: 


The spirit of modern jurisprudence is to shorten the time in which 
business transactions may be made the subject of judicial contention. 
Statutory bars are shortened, and the courts of the country at the 
present time are much more inclined than they formerly were to 
discourage and discountenance the stirring up of ancient or stale 
demands. The theory on which the modern policy rests is that 
claims of real merit in these stirring times will not be permitted to 
:.amber through an indefinite or unreasonable number of years, 
and when the case presented is one of patent inequality, one in 
which the right claimed has no corresponding liability resting on 
the claimant, courts are much more averse to granting active relief 
than if the liability were mutual. This court has placed itself un- 
mistakably on the side of the shorter limitations and the discour- 
agement of stale claims. James v. James, 55 Ala., 525; Gordon v. 
Ross, 63 Ala., 363; Cotton v. Cotton, 75 Ala., 345. 

The present case is one of great importance, both in the amount 
involved and in the question presented. In its facts and in the 
legal principles growing out of them it has had patient, I may add 
Me at ng investigation. I fu:ly concur with my brother Somer- 
ville in holding that complainant is not entitled to relief. 

Rendered January 27, 1886. 


374 JOSIAH MORRIS VS. JAMES N. GILMER. 


454 ~ Full Text of Judge Bruce’s Decision. 


In the Circuit Court of the United States for the Middle District of ‘ 
Alabama, at Montgomery. 


JaMEs N. GitmerR, Complainant, 


v8. 
JostsH Morais et al., Respondents. 


Heard upon submission for final decree. 


R. C. Brickell, H. C. Semple, W. A. Gunter, attorneys for com- 
plainant; D. S. Troy, H. C. Tompkins, A. T. London, S. F. Rice, 
attorneys for respondents. 


Bruce, J.: 

The fair conclusion from the evidence in this cause is that on 
-March 30th, 1875, Josiah Morris agreed with F. M. Gilmer, who was 
at that time acting for his son, J. N. Gilmer, the complainant, that 
the stock which is the subject-matter of this suit, to wit, sixty shares 
of the capital stock of the Elyton Land Company, should be held 
by him, Morris, or by his banking firm of Josiah Morris & Co. as 
collateral security for the payment of an interest uccount of about 
five hundred dollars and for about two hundred and thirty dollars 
which Morris about that time paid in discharge of an execution 
which had been levied upon the stock which at that time stood in 
the name of J. N. Gilmer upon the books of the company. The | 
execution was in favor of a creditor of the firm of Gilmer, Browder 
& Co., of which firm J. N. Gilmer was a member, and when paid 
the stock was transferred by J. N. Gilmer to Josiah Morris on the 
books of the company. The certificate of stock was at the time in 
the possession of Josiah Morris & Co. and had been in their posses- 
sion since its issue, in 1871, when it was pledged for the payment of 
the purchase-money of the stock, which some time thereafter was 
paid by a sale of one-half the originai 120 shares, which left sixty 
shares of the stock in pledge for a balance of interest of about $500 
due from complainant to Morris & Co. 

It also appears from the evidence as a fair conclusion therefrom 
that the stock in question was not only to be held by Morris & Co. 
as collateral security for the payment of the indebtedness which J. 
N. Gilmer then actually owed Morris & Co., but the stock was to be 
a basis of credit for future liabilities. In the language of F. M. Gil- 
mer, at page 10 of his deposition in this suit, he, meaning Morris, 
“was to hold the stock for that advance,” meaning the amount paid 
to settle the execution which had been levied upon the stock, and 
“for all future liabilities of the said J. N. Gilmer.” 

At the time mentioned, March, 1875, there was in existence the 
firm of Gilmer & Donaldson. Donaldson died in the year 1876, and 
that firm was succeeded by the firm of J. N. Giimer & Co., and that 
firm by the firm of Gilmer & Clanton, and that again by Gilmer & 
Merritt. J. N. Gilmer was a member of all these firms, all of which 
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did business in Montgomery, Alabama, and had bank accounts with 
the house of Josiah Morris & Company. 

It does not very clearly appear from the evidence the precise 
periods of time that these firms did business with Morris & Com- 

any, but that they all did business with and had accounts with 

forris & Company in the order named is not questioned, and the 
last firm. of Gilmer & Merritt seems to have carried their business to 
the year 1884, when a contention arose about a draft of one hundred 
dollars drawn by Gilmer & Merritt, which Morris & Company re- 
fused to pay. . 

The evidence shows F. M. Gilmer, on and after the 30th day of 
March, 1875, did make arrangements with Morris & Company for 
advances and credit to his son, J. N. Gilmer, and some of the firms 
with which he subsequently became connected. 

The testimony is not clear as to the times when these arrange- 
ments were made or when the last time was that the stock in ques- 
tion was alluded to between fhe parties as a security and basis of 
credit, but F. M. Gilmer says, on page 19 of his deposition : 

“These interviews and conversations extended down to the time 
that Clanton became a partner in the business, and, indeed, I think, 
during Clanton’s partnership, but after Merritt became a partner I 
never adverted to that aaah as a security;” and to the question, 
Why? he answers, “ Because Merritt was a very responsible man.” 

The testimony of respondent Morris is not consistent with these 
conclusions nor with the testimony of F. M. Gilmer and J. N. Gil- 
mer, whose testimony is in substantial accord and does not seem to 
be strained or improbable. 

As to the interviews and negotiations which F. M. Gilmer testifies 
he had and made with Morris & Company for advances and credit 
to his son and the firms with which he was connected, the testimony 
is very much that of Gilmer against Morris, but J. N. Gilmer’s tes- 
timony is in support of his father and the testimony of Morris is 
not sufficient to disprove it. Not only so, but the testimony of 
Josiah Morris is not in all points entirely clear; as, for example, 
where he says, on page 30 of his deposition in this case: “ No, sir; 
there was no special arrangements. I frequently told Mr. Gilmer 
he should not have the stock unless he paid me what he owed me, 
but there was not a time up to 1881 that I would not have readily 
given him the stock if he and all of them had paid me what they 
owed me. The stock was not worth as much as the amount they 
owed me, and was not up to 1881 worth near the amount they 
owed me;” aad on same page, in answer to question, “ You mean 
J.‘N. Gilmer and the accounts of the several firms in which J. N. 
Gilmer was engaged after the original transaction?” he says: “In 
which J. N. Gilmer was concerned. I was considering the whole of 
them.” 

But, without quoting further from the testimony, it seems pretty 
clear that we have here the pledge of the stock as collateral securit 
for debts due and to be created and to become due after the 
day of March, 1875. 

e have here, then, not merely the existence of a pledge, but we 
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have the nature and character of the pledge, for it was not simply 
the pledge of stock to secure the payment of a debt or a specified 
amount maturing at a definite time in the future, but it was in the 
nature of a continuing pledge or security, and so long as such rela- 
tion and understanding existed between the parties in reference to 
the pledge it must be admitted that the pledgee (Morris in this case) 
was holding in virtue of the title and right of the pledger, Gilmer, 
and could not be considered as holding adversely to such title and 
right, for there is perhaps no principle of law better settled than that 
possession to give title must be adversary. | 

Whatever the difficulty mav be from the evidence to fix the time 
or times after the 30th of March, 1875, when F. M. Gilmer nego- 
tiated with Morris for advances of money and credit to J. N. Gilmer 
or to the firms with which he became connected upon the faith of 
this stock as collateral security, it is certainly clear that Morris & © 
Co. on and after the 30th day of March, 1875, did hold the stock in 
question as collateral security and did have accounts and do busi- 
' ness with the different firms with which J. N. Gilmer became con- 
nected and did advance money to some of them by paying their 
checks when they had no money on deposit with Morris & Co. at 
the time the checks were drawn and paid. (See deposition of J. N. 
Gilmer.) 

The defence here is staleness of the demand and laches on the 
part of the complainant and the statute of limitations of six years of 
the State of Alabama. 

The bill was filed September 20, 1886, more than eleven years 
after the pledge of March, 1875, but about two years after the firm 
of Gilmer & Merrit ceased to do business with Josiah Morris & Co., 
and how long after the other firms with which J. N. Gilmer was 
connected ceased to do business with Morris & Co. is not clear, but 
certainly it was some years after the pledge of 1875; but as matter 
of law is it important to ascertain with more particularity as to the 
last date when arrangements were made for credit on the face of this 
security or when the last check was drawn and paid by Morris & 
Co. on the faith of this security? If it be true that on and after the 
30th day of March, 1875, Morris & Co. held the stock as collateral 
not only for debts then due, but also for debts to be created and 
become due, then we not only have the pledge but also the char- 
acter of the pledge and the relations of the parties to it, and now 
when was it after that time that these relations changed ? 

When was it that Morris repudiated the trust in which he held 
the stock and gave notice to Gilmer that in default of payment and 
redemption of the pledge he would sell the property or seek the aid 
of a court to enforce his rights in regard to it? 

There seems to be no fact or facts in the evidence that would fix 
such a time unless it be in the year 1884, when the check for one 
hundred dollars which was drawn by Gilmer and Merritt was re- 
fused payment by Morris & Co.and when Gilmer, in conversation 
with Morris, referred to his Elyton land stock and Morris replied: 
“Why, Jimmie, that was never yours; it was your father’s,” and in 


JOSIAH MORRIS VS. JAMES N. GILMER. 377 


the same conversation told him he had sold the property to pay an 
indebtedness his father owed him. 

It is claimed, however, that the law is settled in Alabama that in 
the case of the pledge of stock as collateral security that the contract 
partakes of the nature of a mortgage of personal property, and that 
the rules applicable to mortgages are to be applied and not those 
applicable to a strict pledge, and the case of Gilmer vs. Morris, 80 
Ala., 78, and authorities there cited are relied on in support of this 
proposition. 

In the case cited at page 38 the court says: It is not questioned 
by any authority, as far as we know, that the pledger may always 
claim at least the period of six years or the full period of time during 
which the pledgee is permitted to sue upon his secured debt or en- 
gagement. In Humphries vs. Terrell, 1 Ala., 650, it was held that 
the right of both aisles and mortgagor to redeem personal prop- 
erty would be barred in six years, and the plea of the statute of 
limitations of six years in that case was held good as a bar to the 
pledger’s right to redeem without any positive evidence of an ad- 
verse possession. 

The court, however, in the same page recognizes a distinction 
between a pledge and a mortgage when it says: 

“ The case of a mere pledgee, it is apprehended, is different in 
some material respects from that of a mortgagee in possession in 
whose favor the siatute of limitations commences to run from the 
last day of the mortgage because of his presumed adverse holding 
from that time.” 

It would seem doubtful at least if the court intended to settle the 
law in Alabama that in the case of a pledge of stocks as collateral 
security the presumption of an adverse holding on the part of a 
pledgee would arise in his favor from the maturity of the secured 
debt without demand or notice to the pledger. 

In the case of Nabring vs. Bank of Mobile, 58 Ala., 204, it is said: 
“We think the bank was pledgee and not mortgagee of these shares ; 
they were put in pledge to it for the payment of money Nabring 
borrowed, and there remained in Nabring a legal right to demand 
and have them on the ment of the debt,” citing authorities, and 
going on to say: “ As pledgee the bank had no right to sell the shares 
without first demanding payment of the debt from Nabring or 
giving him notice of the intentiun to sell.” 

But if the law was settled in Alabama as claimed, still the ques- 
tion remains, how far on a question of this kind so intimately con- 
nected with the general commerce of the country this court would 
be bound by it. 

_ But not to dwell upon this point, it is clear that none of the cases 
cited by the supreme court of Alabama in the opinion in Gilmer vs. 
Morris, supra, were cases of pledge of stocks as security of the char- 
acter of that under consideration here. The court in that case had 
under consideration the pledge of 1871, and, whatever the character 
of that pledge and the rights of the parties under it, this court has 
held that the pledge of 1875 was a new and different pledge, in- 
volving a new and different trust from that of the pledges of 1871. 
48—1150 
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If to the pledge now under consideration we undertake to apply 
the rule contended for, then we must enquire when did the debt, the 
payment of which was secured by this pledge, mature and become 
due? 

And when was the law day of this pledge, at which the presump- 
tion of adverse holding on the part of the pledge would arise? 

It is manifest that to a pledge of the kind now under consideration, 
contemplating as it did future debts, such a rule, even if well founded, 
could not apply. 

It is not deemed necessary to discuss the law on this subject further, 
for if the conclusions reached in reference to the nature and char- 
acter of the pledge in question be correct, then there is no time prior 
to the year 1884 when the statute of limitations of six years could 
begin to run in favor of Morris, and no room for the imputation of 
laches to the complainant in this suit. 

If the commencement of the litigation was stimulated by the rapid 
advance of the value of the stock in question, it is not clear how that 


~ could give Morris the right, without notice and without demand, to 


treat the stock as his own or sell and appropriate the proceeds unless 
a much greater length of time had elapsed than is shown here to justify 
a conclusion of the abandonment of the stock for debt. 

This case does not fall within the rule of Hayward vs. National 
Bank, 96 U. S., 611. 

It is insisted, however, that the evidence shows that the complain- 
ant never had any right to or interest in the stock which is the sub- 
ject-matter of this suit. 

That the only interest he ever had in it was the mere option to 
purchase it at a given price, which option was never closed by the 
payment of the purchase-money. 

If it was a mere option, in the first place, and based upon no con- 
sideration, yet the fact remains that the stock was paid for except 
as to the interest for the time Morris carried it, and his conduct in 
regard to it afterwards shows that, whatever may have been his strict 
legal rights in regard to the stock, he did not stand on such ground; 
and whether this arose from the favor to the elder Gilmer or a desire 
to secure and hold his influence in favor of an enterprise the success 
of which was vital to the value of the stock of which he was a large 
owner, or whatever the motive may have been, certain it is he changed 
his position when he agreed to hold the stock as collateral security, 
and cannot now be heard to say that because the last dollar of the 
purchase-money was not paid the stock is still his property as it 
originally was, and no right to it ever passed to this complainant. 

The respondent offers in evidence the briefs of counsel and the 
record of the cause in the State court to show that the question of 
the statute of limitations and staleness of the demand in suit were 
in point of fact heard and determined by the decree in the State 
court. 3 

To this evidence the complainant objected, and contends that these 
questions were not tendered in issue by his bill in the suit in the 
State court, and therefore not pertinent here; that.a decree of a court 
must be confined to the allegations in the pleadings upon which it 
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is founded, and that arguments and proofs and decrees of courts out- 
side of the scope of the pleadings cannot be held to be matter of estop- 
pel and will be restrained by construction to the matter in issue in 
the pleadings. 

This is not a case of vagueness and uncertainty as to what the 
issues were which were matter of decision in the State court, nor is 
it a case of contention as to what matters were decided as between 
defendants toa bill, as in the case of Corcoran vs. Canal Co., 94 U. 
S., 744, and upon this hearing it does not seem that the question of 
res adjudicata is presented in other or stronger light in favor of the 
respondents than it was in the hearing on the sufficiency of the plea 
in bar to this suit. 

Since this case was heard my attention has been called to the 
recent case of Bissell vs. Spring Valley Township, reported in 124 
United States, page 225. Whatever may be said of the case, it is 
different in facts from the case at bar, and the point decided there 
seems to be that the finding of facts in a former suit upon demurrer 
which were fatal to the bonds from which the coupons in suit were 
cut was equally fatal to a suit between the same parties upon other 
coupons cut from same bonds, as if the facts in the first suit had been 
found by the verdict of a jury. 

It may be said in that case that there was no new or different 
cause of action set up in the second suit, which was an attempt to 
recover on other coupons, it is true, but coupons of the same bonds 
which had been found to have been issued without authority of law, 
and therefore void. 

This case and the case of Cromwell vs. Sack County, 94 U. S., 351, 
are cases of suits at law upon coupons issued by municipal corpora- 
tions, and in that class of cases there is little ground for a distinction 
between the cause of action and the subject-matter of the action. In 
the case at bar the suit is not upon bonds, which are at the same 
time the cause and subject-matter of the action, but it is a suit in 

equity for the same right as the former suit, but asserting a 
455 new and distinct cause of action. Even in the Spring Valley 

case the Court, at page 232, says that — are undoubtedly 
many cases where a final judgment upon a demurrer will not con- 
clude as to a future action. The demurrer may go to the form of 
the action to a defect in the pleading or the jurisdiction of the court, 
and on tle previous page the Court say that the judgment in the 
prior action operates as an estoppel only as to those matters in issue 
or points controverted upon the determination of which the finding 
or verdict was rendered. 

The supreme court of Alabama, in the case of Hanchey vs. Cosk- 
rey, 81 Alabama, 150, Judge Clopton, speaking for the court, says: 
“The doctrine of estoppel by judicial a a by the 
established limitation that the judgment toust be a decision on the 
merits. A judgment founded upon non-joinder or misjoinder of 

rties or merely defective pleading or any technical ground or col- 
ateral or incidental question, whereby the merits of the case were 
not and could not have been determined, will not preclude an in- 
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quiry into the merits in a subsequent suit so instituted as to-avoid 
the objection by which the first was defeated,” citing authorities. 
This is certainly on a line with the doctrine of the case of Gould 
vs. Evansville Railroad Company, 91 U. S., 534, which has neither 
been overruled or modified. 
The decree is for complainant, and will be entered accordingly. 


456 Decree of Reference. 


In the Circuit Court of the United States, Middle District of Ala- 
bama. May Term, 1888. In Equity. 


J. N. GruMER vs. JostAH Morris et als. 


This cause came on to be further heard at the last term of this 


court and was argued by counsel and was held for decision until 
. this term, and now, upon consideration thereof, this court doth order 


and decree— . 

First. That the complainant is entitled to redeem the sixty shares 
of the capital stock of the Elyton Land Company standing in his 
name on the transfer books of said company in 1875 and then trans- 
ferred to Josiah Morris, and to stand as owner of such stock since 
said transfer and to have and receive upon such redemption all in- 
crements whatever of said stock paid or allowed thereon, whether 
by way of money dividends or otherwise, with interest on all collec- 
tions of money from the date of such collection. 

Second. That it be, and it hereby is, referred to Horace String- 
fellow, Jr., a solicitor of this court, as special master of this court, to 
take and state an account between complainant and Josiah Morris, 
charging the former with the balance due upon said stock when it 
was transferred to Josiah Morris, in 1875, and with all debts there- 
after contracted by complainant and his several firms with Josiah 
Morris and Josiah Morris & Co. which are unpaid, and crediting 
complainant with all moneys received directly as dividends on sixty 
shares of said stock since said transfer, and also all moneys received 
or collected on other things issued or allowed as increments or divi- 
dends on such amount of such capital stock since said transfer, 
allowing interest. on either side of the account and making annual 
rests until one side of the account extinguishes the other, but not so 
as to compound interest. After one side of the account has been 
extinguished by deduction from the other side rests need not longer 
be made. 

The special master will report to the present term. 

JOHN BRUCE, Judge. 


Filed and entered June 25th, 1888. 
J. W. DIMMICK, Clerk. 


id 
ld 


er 


NACA SAM i et 


JOSIAH MORRIS VS. JAMES N. GILMER. 381 


457 Report of the Special Master. 


Circuit Court of the United States, Fifth Judicial Circuit, Middle 
District of Alabama. In Equity. 


J. N. GrtmMer vs. JostaH Morris ef al. 


In pursuance of a decretal order of this honorable court made in 
the above cause and dated 25th day of June, 1888, I, the subscriber, 
a special master of this court, —s been attended several times 
by counsel for the plaintiff and defendant and having examined the 
evidence taken in chief in this cause and taken the testimony of 
several witnesses produced before me & the admission of ssid on 
the matters directed to be inquired into and considered the same, do 
report— 

That I have stated the account directed to be taken in said de- 
cretal order between complainant and Josiah Morris and find and 
report that after the payment of all debts allowed by said decree in 
favor of said Josiah Morris and Josiah Morris and Company there is 
due the complainant the sum of forty-three thousand three hundred 
and twenty-one — in cash, including interest up to the first day 
of July, 1888. The above balance includes all cash dividends paid 
or allowed on sixty shares of the capital stock of the Elyton Land 
Company and all collections of cash dividends and interest on stocks 
and bonds paid or allowed as increments on sixty shares of said 
Elyton Land Co. stock, with interest thereon, since the transfer in 
1875 of said sixty shares to said Morris by compiainant. The com- 
plainant and respondent each admitted the correctness of the items 
on the debit and credit side of the account shown by Schedule “A,” 
hereto attached, resulting in said balance. The form of the account 
was also the result of the consent and suggestion of the parties. 

The undersigned also finds and reports that since the said transfer 
in 1875 of said sixty shares of the capital stock of said Elyton Land 

Xo. the stock and bonds mentioned and described in Schedule B, 
hereto attached as a part of this report, have been issued and allowed 
as increments on sixty shares of said capital stock of said Elyton 
Land Co. All collections of dividends and interest on said stock 
and bonds so issued as increments have been duly credited in the 
account shown by Schedule A, so that the said Schedule A shows 
the net balance due to the complainant on account of cash dividends 
and interest after the satisfaction and payment of all debts directed 
to be allowed against him, and said Schedule B shows the other in- 
crements of sixty shares of capital stock of said Elyton Land Co. 
not contained in Schedule A. 

The parties agreed and conzented that the increments of said stock 
have been as shown and stated herein, and have only differed as to 
the construction and application of the decree as to this report in 
the following particulars: 

1st. The respondent, Josiah Morris, in his account claimed that 
he should be allowed for two debts of F. M. Gilmer, Jr., one of them 
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being the balance of $3,734.48, due April 30th, 1875, to Josiah Mor- 
ris and Co., as shown in the account of F. M. Gilmer, Jr., attached 
as exhibit to the deposition of Josiah Morris in evidence in this 

cause in chief; the other being the balance of $1,995.20 
458 dueatsame time to Josiah Morris individually and estab- 

lished as a debt by depositions of said Morris in chief, with 
interest on both to August Ist, 1883, amounting — $3,781.58. These 
debts complainant admitted were duly proved to exist as stated 
against said F. M. Gilmer, and admitted that the calculation of in- 
terest thereon was correct and only contended that they were not 
proper or legal credits to suid Morris in the taking of the account 
in this case; that they were neither any part of any balance due on 
the stock at the time of said transfer nor any debt of complainant or 
any of his firms to said Morris or to said Morris and Co. After con- 
sidering the foregoing admissions in connection with the evidence 
in chief in this cause and the decree of this court, the undersigned 
disallowed cach of said debts and the interest thereon as credits to 


- said monies, and so reports; to all of which the respondent Morris 


duly excepted. 

2. The respondent offered legal and competent evidence to prove 
the value of sixty shares of the capital stock of the Elyton Land Co. 
to have been at the several dates stated and mentioned in Schedule 
C, hereto attached as part of this report, as therein stated. The com- 
plainant objected to the introduction of such evidence as irrelevant 
to any issue involved in this reference, and the undersigned sus- 
tained the objection and refused to consider such evidence for any 
purpose, and so reports; to all of which the defendant, Josiah 
Morris, by his counsel, duly excepted. 
' By agreement and consent of the parties the undersigned reports 
that Schedule D, hereto attached, shows and contains a full and 
complete statement of all dividends of every kind declared or al- 
lowed on sixty shares of the capital stock of the Elyton Land Co. 
since its organization, and also shows when and in whet such 
dividends were payable. 

All of which is respectfully submitted. 

HORACE STRINGFELLOW, 

Special Master. 
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460 ScurepuLte B.—Showing the increments on sixty shares of 
Elyont Land Company stock, other than cash, since 1875. 


150 shares Birmingham Water Works stock-.-...-.---~-- $15,000 
300 shares Highland Avenue Belt Line R. R. Co. stock... 30,000 
Birmingham Water Works bonds.-......---....-------. 3,000 
Elyton Land Company dividend trust bonds ............ 72,000 
Birmingham Saving and Trust Co. stock.----.....-.---.-- 6,000 


ScHEDULE C.—Showing the value of Elyton Land Company’s stock 
of par value of $100 each per share at the times herein stated. 


On April 25th, 1881, one hundred dollars per share. 

a 25th, 1881, one hundred and fifty to two hundred dollars 
per share. 

On March 7th, 1884, three hundred and fifty to four hundred dol- 
lars per share. 

a July 7th, 1884, four hundred to five hundred dollars per 

share. 

On November 7th, 1884, six hundred dollars per share. 


ScHEDULE D. 
Statement of dividends on sixty shares of the capital stock of the 
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Elyton Land Com 


ny, showing when and how payable; which 
is agreed by counsel, on reference, to be correct. 


| 
Payable. No. div. B % Am't. 
7, 
1883. 
Feb’y 1 | Dividend ....---- No. 1 | 60 25 1,500 
April 1 Geli Re 3 309 
May 1 ea ESTE 2 Se 10 600 
June 1 _ Se Rae Te Se a7* 10 600 
July 1 eee RTOS 5} “ - 600 
July 15 ec ee er * “ 600 
Aug. 1 eR OE Fick Fe - B Rave = 600 
Sept. 1 gE oe, Lae Re oe 8 “6 “ 600 
Oct. 1 aes ot as ES 9; * 5 300 
Nov. 1 PC ee 10; “ “ 300 
1884. 
Jan. i1 it ee 11 | “ “ 300 
Feb’y 15 ae oe ee sh « 300 
Ma’ch 15 > es Oe ea 13 | “ “ 300 
Ap’ 1 ae EE ee 1 4 “ “ 300 
Ap] 15 OS a 15 | “ “ 300 
49—1150 
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Schedule D—Continued. 


a) 
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No. div. ” & 
° 
Zz: 
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JOSIAH MORRIS VS. JAMES N. GILMER. 
Schedule D—Continued. 


Re ee ope Cee Oe Be gk - . 
‘ee oO & ta at’ ee oe: ee 
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bag 
Payable. No. div. a % Am'’t. 
7, 
1886. 
Oct. 15 Dividend -.._.....No.54 | 60 10 600 
Oct. 95 gee Oe ps Sake 55 46 rT} 600 
Nov. 10 Oi hs Relais, 56; “ ? 600 
Nov. 20 “ lisa titine ek “ 600 
Dec. 1 og SeeRe LN MAE, OE 58 és 06 600 
Dec. 10 Oe a 59 | “ 25 1,500 
Dec. 24 ee ee re 60 | “ 100 6,000 
1887. 
Jan’y 1/| Bh’m Water W’ks 603; “ | B. W.W.| 12,000 
stock. st’ck. 
Jan 10 - 61 | “ 10 600 
Jan 14 r 62 “ . 600 
Jan 31 “ 63 | “ - 600 
Feb. 1 ° 64) “ “ 600 
Feb. 10 . 65 | “ 50 3,000 
Feb. 26 " 66 | “ 25 1,500 
M’ch 25 a 67 | “ 10 600 
462 
Ap’ 9 eé 68 éb és 600 
Ap’ 95 ‘cc 69 és “ 600 
May 6 “ 693; “ | B.W.W.st.; 3,000 
May 10 e 70 | “ 50 3,000 
Sep. 14} Highland Av. & 71| “ |H.A.&B.| 30,000 
It Line R. R. st’k. 
stock. 
Oct. 1 v is | Bes 10 600 
Nov. 1|Bh’m Water W’ks 73; “ | B.W.W 3,000 
bonds. bonds. 
Nov. 10/ Elyton Land Co. 74] “ 120 72,000 
dividend trust T. fund. 
bonds. 
1888. 
M’ch 1 | Bh’m Trust & Sav- 75); “ 100 6,000 
ings Co. B.T.&S. —————— 
Co. 157,800 00 
172,500 00 


Filed the 2nd day of July, A. D. 1888. 


J. W. DIMMICK, Clerk. 
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JOSIAH MORRIS VS. JAMES N. GILMER. 


Exceptions to Report of Special Master. 


In the Circuit Court of the United States for the Middle District of 
Alabama. In Equity. 


J. N. Grirmer vs. JostanH Morris. 


The defendant, Josiah Morris, excepts to the report of Horace 

> Jr., Esq., the special master herein, on the following 
rounds: 

. 1. The special master should only charge the defendant with the 
value of the stock at the time of the sale y Morris in 1881, which 
sale was known to the complainant more than two years before the 
filing of the bill in this cause, and defendant refers, in support of 
this exception, to the deposition of complainant in this cause, p. 11; 
deposition of the complainant in the State court, printed record, pp. 


, 81,41; opinion of Mr. Justice Sommerville, printed record, pp. 172, 


178. 

2. The special master should only charge the defendant with the 
value of the stock at a reasonable time after the demand made by 
complainant in 1884, on the ground that no demand was made there- 
after nor is there any reason shown by the complainant for the 
delay in the filing of the bill in this cause for more than two years 
thereafter. 

3. That the defendant is entitled to be credited on redemption 
with the amount due by F. M. Gilmer, as shown in the report of the 


ial master. 
oe S. F. RICE, ‘ 
TROY, TOMKINS anp LONDON, 


. Sol’s for Defendant. 
Filed the 2ud day of July, A. D. 1888. 
J. W. DIMMICK, Clerk. 


463 Final Decree. 


In the Circuit Court of the United States, Fifth Judicial Circuit and 
Middle District of Alabama. In Equity. 


J. N. GitMER v8. JOSIAH Morris é al. 


This cause came on further to be heard at the present term upon 
the report of the special master and the exceptions thereto filed by 
the respondent, Josiah Morris. The parties waived the allowance of 
time for the filing of exceptions, the complainant declined to file 
any exceptions, and, the parties requesting the ceurt to proceed to 
final decree upon the report and exceptions filed by the respondent, 
this court doth now order and decree— 

That the exceptions filed by the respondent, Josiah Morris, be, 
and the same are hereby, overruled and disallowed. 

That the report.of the master be, and the same is hereby, in all 
things confirmed. 


d 


JOSIAH MORRIS VS. JAMES N. GILMER. 


That the complainant have and recover of the respondent, Josiah 
Morris, the sum of forty-three thousand three hundred and twenty- 
one & 7, dollars, the same being the aforesaid cash balance reported 


__ by the special master, for which let execution issue against the said 


defendant, Josiah Morris. 

That the said Pp he ws Josiah Morris, do forthwith transfer 
upon the books of the Elyton Land Company to the complainant 
sixty shares of the capital stock of said company, being six thou- 
sand dollars of such capital stock ; also that he forthwith transfer on 
the books of the Birmingham Water Works one hundred and fift 
shares of its capital stock to the complainant, the same being fit 
teen thousand dollars of such capital stock ; also that he forthwith 
transfer on the books of the Highland Avenue and Belt Line Rail- 
road Company three hundred shares to the complainant of the cap- 
ital stock of said company, the same bein 000.00 of such 
capital stock ; also that he transfer on the books of the Birmingham 
-sahigee and Trust Company to the complainant six thousand dol- 
lars of the capital stock of such company ; and that the respondent, 
Josiah Morris, do further forthwith deliver to the complainant 
bonds of the Birmingham Water Works to the amount of three 
thousand dollars and seventy-two thousand dollars of the Elyton 
Land Company dividend bonds, all, save the sixty shares of Elyton 
Land Company stock, being the increments of complainant’s sixt 
shares of stock since its transfer to said respondent Morris in 1875. 

That the complainant’s bill be dismi as to F. M. Billing on 
his disclaimer. 

That the compensation of the special master in this cause be, and 


. the same is hereby, fixed at the sum of fifty dollars, to be taxed as 


costs in this cause. 
And, by agreement of parties, that the supersedeas bond on a 
peal from this decree be, and the same is, hereby fixed at > 


464 It is further ordered and decreed that respondent, Josiah 
Morris, pay the costs of this case to be taxed by the clerk. 
JOHN BRUCE, Judge. 


Filed July 2, A. D. 1888. 
J. W. DIMMICK, Clerk. 


Order Allowing Appeal. 


J. N. GILMER 
v8. \e 89. 
JosAH Morris. 


The defendant, Josiah Morris, in open court prays an appeal to 
the Supreme Court of the United States to reverse the decree ren- 
dered in this cause this day and to supersede said decree, and it is 


ordered that said appeal be, and is hereby, allowed upon the defend- 


ant entering into said bond .with sufficient surety in the sum of 
— bundred thousand dollars, conditioned and payable as required 
y law. | 


390 JOSIAH MORRIS VS. JAMES N. GILMER. 


Supersedeas Bond. 
Supreme Court of the United States. 
James N. GILMER vs. JostAH Morris. 


Know all men by these presents that we, Josiah Morris, Daniel 
S. Troy, H. M. Caldwell, and John T. Milner are held and firmly 
bound unto James N. Gilmer, of the city of Montgomery, in the 
State of Alabama, in the sum of three hundred thousand dollars, to 
be paid to the said James N. Gilmer, his executors and adminis- 
trators; to which payment, well and truly to be made, we bind our- 
selves anc each of us, jointly and severally, and our and each of 
our heirs, executors, and administrators, firmly by these presents. 

Sealed with our seals. Dated this 5th day of July, 1888. 

Whereas the above-named Josiah Morris has taken an appeal to 
the Supreme Court of the United States to reverse the decree ren- 
dered in the above-entitled cause by the circuit court of the United 
States for the middle district of Alabama: 

Now, therefore, the condition of this obligation is such that if the 
above-named Josiah Morris shall prosecute his said appeal to effect 
and answer all costs and damages if he shall fail to make good his 
plea, then this obligation shall be void; otherwise to remain in full 


force and virtue. 
JOSIAH MORRIS. [SEAL. 
H. M. CALDWELL. ‘[SEAL. 
D. S. TROY. SEAL. 
JOHN T. MILNER. _ [seat. 


Attest: 
W. J. MILNER. 
C. M. BURNAP. 


Approved the 5th day of July, 1888. 
JOHN BRUCE, Judge. 


Fiied this 5th day of July, A. D. 1888. 
J. W. DIMMICK, Clerk. 


465 Citation and Affidavit of Service. 


The United States of America to James N. Gilmer, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to an appeal allowed 
by the circuit court of the United States for the middle district of 
Alabama from the decree rendered by said circuit court in the cause 
wherein you are plaintiff and Josiah Morris is defendant, to show 
cause, if any there be, why the decree rendered against the defend- 
ant, Josiah Morris, should not be reversed and speedy justice should 
not be done to the parties in that behalf. 


eee SF 


JOSIAH MORRIS VS. JAMES N. GILMER. 391 
Witness the Hon. John Bruce, one of the judges of the circuit 
court of the United States, this fifth day of July, in the year of our 
Lord one thousand eight hundred and eighty-eight. 
[sEal. ] JOHN BRUCE, Judge. 


On this sixth day of July, in the year of our Lord one thousaud 
eight hundred and eighty-eight, personally appeared R. H. Somer- 
ville, deputy U.S. marshal, before Benj. P. Seals, deputy clerk U.S. 
circuit court for the middle district of Alabama, and makes oath that 
he delivered a true copy of the within citation to Wm. Gunter, Esq., 
a member of the law firm of Brickle, Semple and Gunter, sol’s of 
record for the complainant in this cause. 

R. H. SOMERVILLE, 
Dep’ty U. S. Marshal, Mid. Dist. of Alabama. 


Sworn to and subscribed the sixth day of July, A. D. 1888. 
BENJ. P. SEALS, 
Dep’ty Clerk U.S. Cir. C’t, Mid. Dist. of Alabama. 


Returned ex. and filed the 6th day of July, A. D. 1888. 
J. W. DIMMICK, Clerk. 


466 United STATEs OF AMERICA, 
Middle District of Alabama, 


I, J. W. Dimmick, clerk of the United States circuit court in and 
for the middle district of Alabama, in the fifth judicial circuit, do 
hereby certify that the foregoing pages, numbered from one to 465, 
both inclusive, contain a full, true, and complete transcript of the 
record and proceedings in a cause lutely pending in said court, 
wherein James N. Gilmer was complainant and Josiah Morris re- 
spondent, as the same appear of record and on file in my office as 
such clerk. 

In, testimony whereof I have hereunto set my hand and caused 
the seal of said court to be affixed, at Montgomery, in said district, 
this 25th day of August, A. D. 1888. 


[Seal of the United States Circuit Court, Middle District of Alabama. ] 


J. W. DIMMICK, 
Clerk U. S. Cir. C’t, Mid. Dist. of Alabama. 


Endorsed on cover: M. Alabama C.C. U.S. No. 1150. Josiah 
Morris, appellant, vs. James N. Gilmer. Filed September 29, 1888. 
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COMPARISON OF THE PATTEE ORIGINAL AND REISSUED PATENTS. 


ORIGINAL PATENT, MARCH 5, 18732. 


SPECIFICATION. 


I, James H. Patter, of Monmouth, county of War- 
ren and State of Illinois, have invented certain Im- 
provements in Cultivators, of which the following is a 
specification : 

Nature and Objects of the Invention. 

The nature of my invention relates to improvements 
in straddle-row cultivators, or implements for cultiva- 
ting both sides of a row of plants simulta- 
neously; and the invention consists: 


First.—In the combination of an elevated axle, sup- 
ported on wheels, with two plow-beams carrying plows 
and handles, and independemtly hinged 
to the axle or a frame in connection there- 
with, so as to permit of their being oscillated later- 
ally or vertically independent of each other, all as 
hereinafter described; 


Second.—it consists in pivoting the wheels to the 


axle 


in such manner that the wheels 


may either one be advanced forward of the other, 
throwing the axle diagonal with the line of progres- 
sion, while the wheels preserve the same relative posi- 
tion to the said line of progression ; 


Third.—It consists in the peculiar construction of 
the joint by which the beams are hinged to the axle, 
allowing a free vertical and lateral movement of the 
beams, while it at the same time holds the axle in an 
elevated position, and the beams steady against a wab- 
bling motion, all as hereinafter fully described; 


Fourth.—It consists in the peculiar construction of 
the hitching device allow- 
ing the draft animals to advance or recede, the one ahead 
or in the rear of the other, without influencing the 
plow-beams to the extent of the variation made by the 
said animals, all as hereinafter fully described ; 


Description of the Accompanying Drawing. 


Figure 1 is a perspective view of my invention. Fig. 
2is atop plan or view. Fig 3 is a side elevation of the 
joint by which the beams are hinged to the axle. Fig. 
4isatop view of same joint with the beam-plate re- 
moved. Fig. 5 is aside view of the beam-plate and 
the plate it rests against. 


General Des¢ription. 

A is the axle, bowed or elevated at its central part 
B B are plates secured to the ends of the arle A. The 
ends of the plates B B are turned outward, forming 
Sorming snagsbbbb. b' b' are snags projecting in- 
ward from the plates B B. 

CCaretriangular shaped draft-plates, 


trom 
which project snugs cccec, corresponding with the 


_snugsbb6b. D Dare pins or bolts, passing through 


holes in the snugsccand b b, and thereby Bie d 
the plates CC to the azle. 

E E are the wheels. 

F F are the wheel spindles, their inner ends should- 
ered, threaded, and secured in slotseein the lower 
ends of the plates C C by nuts 77. 

G Gare eveners, pivoted near their centers in the 
forward ends of the plates C C. 

H H are bars, their forward ends pivoted to the inner 
ends of the eveners G G, and their rearward ends piv- 
oted to the snugs ’b Db’ 


I I are hooks on the outer ends of the eveners G G, 
to which the draft animals are attached. JJ are bars, 
round in their cross-section, their central portions verti- 
cal, and their ends bent forward at right angles thereto, 
and attached to the rear side of the plates CC. KK 
are the plowbeams; L L L L are the shanks, and 7777 
the shovels. M M are the handles, same as in ordinary 
cultivators. N N are the beam-plates, one to each” 
beam, their rear ends attached to the beam K K, their 
forward ends projecting therefrom and formed as here- 
after described. P P are hook-bolts, their hooked 
ends encircling the vertical parts of the bars J J. QQ 
are circular plates pierced with holes through which 
the shanks of the hook-bolts P P pass) RRRR are 


REISSUED PATENT, OCTOBER 6, 1874. 
Application Filed July 22, 1874. 


To all whom it may concern: 


Be it known that I, James H. Patres, of Monmouth, 
county of Warren and State of Illinois, have invented 
certain Improvements in Cultivators, of which the fol- 
lowing is a specification : 


This invention relates to improvements in straddle-row 
cultivators or implements for cultivating both sides of a 


row of growing plants simultaneously; and the in- 
vention consists : 


First.—In the combination of an elevated axle, sup- 
ported on wheels, with two plow-beams, carrying plows 
and handles, and independently hinged or pivoted 
to the axle 80 as 
to be retained in working position without rear con- 
nection or support and move freely in a lateral, verti- 
cal and longitudinal direction. 


Second.—It consists in hinging the ends of the azle 
to plates, to which the draft animals are 
attached, and which are supported on 
wheels in such a manner that the wheels are re- 
tained in the-line_of progression of the 
machine by the draft of the animals, and 
may either be advanced forward of the other, 
throwing the axle diagonal with the line of pro- 
gression, while the wheels preserve the same relative 
position to the said line of progression; 


Third.—It consists in the combination of draft-plates 
with the wheels, constructed and arranged to support 
said wheels; 


Fourth.—It consists in the combination of plow- 
beams, carrying plows and handles, with an axle, to 
which the supporting-wheels are pivoted ; 


Fifth.—Iit consists in a new combination of devices 
whereby the axle is retained in an elevated or upright 


position and the beams steady in working position; ~ 


Sizth.—It consists in the arrangment of a hitching 
device with the draft-plates, which allow the 
draft-animals to advance or recede, the one ahead or 
in rear of the other, without influencing the plow- 
beams to the extent of the variation made by the said 
animals, all as hereinafter fully described. 


To enable others skilled in the art to make and use 
my invention, I will now proceed to describe the same 


with reference to the accompaning drawing, in which— 


Figure 1 is a perspective view of a machine 
embodying my invention. Fig. 2 is a top plan 
or view of Fig 1. Fig 3 is a_ side elevation 
of the joint by which the beams are hinged to the axle. 
Fig. 4is a top view of the same, joint with the beam- 
plate removed. Fig. 5 is a side ‘view of the beam-plate 
and the plate it rests against. Fig.6isa rear 


‘side elevation of the axle and the draft. 


plate. 
Referring to the parts by letters, 
letter A represents 
the azle, formed as shown in the drawings, of an ele- 
vated central part, A, vertical side portions A’ A’, and 
horizontal projections a a, from each of the vertical 
side portions A’. 


B Bare draft-plates, with pro- 


jecting forward ends b, to which the 


draft-animals may be attached direct or 


by any suitable device, and with an en- . 


larged rear end, /from which project lugs b' 0’, 
corresponding with the projections aa of the azle A, 
to which they are hinged by vertical bolts C, as plain- 
ly shown in the drawings. 


D D are the Supporting: -wheels. 

E E are the wheel-spindles, their inner ends should- 
ered, threaded, and secured in slots e in the lower ends 
of the plates B by nuts é’. 

GG are eveners, pivoted near their centers in the 
forward ends of the plates B. 

H H are bars, their forward ends pivoted to the inner 
ends of the eveners G G, and their rearward ends pivoted 
to lugs a’ a’, which project inwardly from 


the vertical parts A’ of the axle. 


I I are books on the outer ends of the eveners G G, 
to which the draft-animals are attached. JJ are 
bars, round in their cross-section, their central. por- 


tions vertical, and their ends bent forward at right oa 
angles thereto, and are attached to the rear sides of 
the plates B. KK are the plow-beams. LLL] 


are the standards, and 7 7 7 7 the shovels. M 


are the handles, same as in ordinary cultivators. 5 aa os 


N are the beam-plates, one toeach beam, their rear 
ends projecting therefrom and formed as hereinafter 
described. P P are hook-bolts, their hooked ends 
encirling the vertical parts of the barsJ J. QQare 
circular plates, pierced with holes en, ng A 


shanks of the hook-bolts P pass 


ew 


— a Be 


lugs on the plates Q,with semicircular grooves 
on their faces next the bars J J, resting against 
said bats, and holding the plates Q Q in a vertical po- 
sition when pressed thereto. gq are segmental annular 
flanges on the outer edge of plates Q Q, which work in 
segmental annular recesses nn on the outer ends of the 
beamplates NN. S S are segmental annular flanges 
projecting from the face of the plates QQ, around the 
central holes through the same, forming fulcrums on 
which the beam-plates N N operate, to allow the beams 
K K free vertical movement, without resting directly on 
the shanks of the bolts P P. TT are 
washers, pierced with holes through which the bolts 
P P pass, and having segmental annular flanges 7¢ ¢ 
on their faces next the beam-plates N N, 
which flanges fit into the recesses in the flanges § §, 
and prevent the washers being turned by the frequent 
vertical movement of the plow-beams. 

U U are nuts on the outer ends of the bolts P P. 

The operation is as follows: The axle is raised and 
lowered relatively to the wheels E E by adjusting the 


~~ spindles F F in the slots ee. Theaxle A is’ held in 


a nearly vertical position by the 
segmental flanges g g on the plates Q Q, engaging with 
the ends of the recesses n nin the beam-plates N N, 
while at the same the recesses nn are a sufficient 
amount longer than the flanges g g to allow the beams 
the necessary amount of vertical movement for prac- 


tical purposes. 


At Fig. 2 it is plainly shown that either plow may be 
advanced forward of the other, and at the same time 
the beams be kept parallel, and the wheels E E neither 
inclined to the right or left, the wheel-spindles F F re- 
taining their positions at right angles to the wheel- 
faces, to the line of progression, and to the plow-beams, 
each horse drawing his own plow in a great degree in- 
dependent of the other, either end of the axle A ad- 
vancing or falling back, turning on the pivotal bolts 
D D. 

The dotted lines Y Y and Z Z at Fig. 2 show plainly 
by their relative distances apart that the beams K K 
are not advanced, the one ahead of the other, as much 
as the draft animals advance, the one ahead of its fel- 
low, the distance of the lines Y Y apart showing the 
variation of the draft animals, and the distance of the 
lines Z Z apart showing the variation of the beams. 

Claims. 


1. The axle A, having plates B, hinged to the 
wheel spindle-plates C, so that the wheels are retained 
in the line of progression 

when one is in advance of the other, as set forth. 


2. The plates Q and N, washer T, bolt P, and bar J, 
operating in combination, for the purpose of hinging 
the beams to the axle, substantially as set forth. 


3. The evener bars GG and bars H H, when com- 
bined and arranged to operate with the hinged axle A, 
plates C, and wheels E E, substantially as and for the 
purpose specified. 

JAMES H. PATTEE. 

Witnesses : 

PuLatr R. RICHARDs, 
Tuos. 8. Bassett. 


Claim 1 of the Original. 


The axle A, having plates B, (A is the aale, bowed or 
elevated at its central part. B B are plates secured to 
the ends of the aale A. The ends of the plates BB 
are turned outward forming rings b b.b b), hinged to 
the wheel spindle (draft) plates C, (CC are_ triangu- 
lar-shaped draft plates, from which project snugs ce 
¢ ce, corresponding with the snugs bbbb. DD are 
pins or bolts passing through holes in the snugs ce 
and b b, and thereby pivoting the plates ¢ c to thecaale 


A), 80 that the wheels are retained in the line of 
progression (1, (he draft of the animals) When one is 


in advance of the other as set forth. 


are lugs on _ the plates Q, with semi- 
circular grooves on their faces next the bar J J, resting 
against said bars and holding the plates Q Q in a verti- 
cal position when pressed thereto. gq are segmental 
annular flangs on the outer edge of plates QQ, which 
work in segmental annular recesses mn on the outer 
ends of the beam-plates NN. SS are segmental an- 
nular flanges projecting from the face of the platesQ Q, 
around the central holes through the same, forming 
fulcrums on which the beam-plates N N operate to al- 
low the beams K K free vertical movement or oscilla- 
tion without resting directly on the shanks of the bolts 
PP. TT are washers, pierced with holes, through 
which the bolts P P pass, and having segmental an- 

nular flangs ¢¢ on their faces next the beam-plates 
NN, which flanges fit into the recesses in the flanges 
SS and prevent the washers being turned 

by the frequent vertical movement of the plow-beams. 

UU are nuts on the outer ends of the bolts P P. 

The operation is as follows: The axle is raised and 
lowered relatively to the wheels D D by adjusting the 
spindles E Ein the slots ee. The axle A is held in 
working position, nearly vertical, by the segmen- 
tal flanges g g on the plates Q Q engaging with the ends 
of the recesses 2 7 in the beam-plates N N, while at the 
same time the recesses 27 are a sufficient amount 
longer than the flanges gq to allow the beams the 
necessary amount of vertical movement for practical 
purposes. 


It will be evident that the draft plates 
B support and give direction to the 
course of the wheels, while the wheels 
in turn serve to support them. 


At Fig. 2 it is plainly shown that either plow may be 
advanced forward of the other, and at the same time 
the beams be kept parallel, and the wheels D D neither 
inclined to the right or left, the wheel-spindles E E re- 
taining their positions at right angles to the wheel- 
faces, to the line of progression, and to the plow-beams, 
each horse drawing his own plow in a great degree in- 
dependent of the other, either end of the axle A ad- 


qancing or falling back, turning on the pivotal bolts C. — 


The dotted lines I I and Z Zat Fig. 2 
show plainly by their relative distances apart vhat 
the beams K K are not advanced, the one ahead of the 
other, as much as the draft-animals advance, the one 
ahead of its fellow, the distance of the lines Y Y apart 
showing the variations of the draft-animals, and the 
distance of the lines Z Z apart showing the variation of 
the beams. 

What I claim as new, and desire to secure by Letters 
Patent, is 

1. The combination, in a walking straddlerow cul- 
tivator, of the following instrumentalities, viz., two 
wheels, D D, axle A, and two plow-beams, K K, each 
beam carryinga handle and oneor more shovels or 
plonghsand independently hinged to theaxle, so asto be 
retained in working position without rear connection or 
support, and move freely in a lateral, vertical and lon- 
gitudal direction, substantially as and for the purpose 
specified. 

2. The axle A, hinged to the wheel- 
spindle or draft-plates B B, so that the wheels are re- 
tained in the line of progression by the draft of 
the animals, when one is in advance of.the other, 
substantially as described, andfor the purpose specified. 


™ 


8. In combination with wheel D, draft-plate B, oper- 
ating to support and give direction to the wheel, sub- 
stantially as and for the purpose specified. | 

4. The combination of the plow-beams KK, axle A, 
and wheels DD, the latter being hinged or pivoted to 
the axle to permit of one side moving in advance of the 
other, substantially as described, and for the purpose 
specified. 

5. The hinged axle A, sustained in an upright or ver- 
tical position by means of the plow-beams KK and their 
shovels or plows and the joint-pieces which connect the 
beams to the axle, substantially as and for the purpose 
set forth. 

6. The evener bars G and bars H, combined 
and arranged to operate with the hinge axle A, plates 
B, and wheels D, substantially as and for the pur- 
pose specified. 

JAMES H. PATTEE. 
Witnesses : 
W. B. RicHarps, 
Isaac MARKS. 


Claim 2 of the Re-Issue. 


The axle A (4 represents the aale, formed as shown 
in the drawing, of an elevated central part A, verti- 


cal side portions A’ A’, and horizontal projections — 


aa, from each of the vertical side portions A’) hin 
to the wheel spindle or draft plates BB. (RR ar¢ 


draft plates from which projects ligs b' b’, correspoud> 


ing wilh the projections aa of the axle A, to: which 


th aréhiatged by verlical bolts C as plainly shown in 
pre ys), 80 that the wheels are retained in. the 


line of progression by the draft of the animals when 
one is in advanceof the other, substantially as de- 
scribed and for the purpose set forth. 
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